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“TR you want it done right 
—do it yourself!’ 


fi 


It may be true, that old saw, in some cases but— 
when a lawyer has a corporation to be organized in 
some state outside his own or one to be qualified in one, 
or perhaps many, outside states, there are business 
details to be cleaned up in the outside state that a wise 


lawyer leaves to someone to whom such details are a 
business. 


That’s C T’s business—doing for the corporation 
lawyer the things which would only distract him from 
his law work if he looked after them all for himself. 
And what a lot of work and worry it takes from the 
lawyer's shoulders! A word to the nearest C T office 
and he has in his hands all the official information and 
data he will need in drawing the papers . . . with his 
papers completed, he may just turn them over to C T 
and filing, recording, publishing—whatever the particu- 
lar state requires to be done—is taken care of... 
Then—C T service in statutory representation in the 
state afterwards: The office or agent or both, as the 
statutes may require; prompt, complete notification of 
each state report to be filed, each state tax to be paid; 
swift, systematic handling of process according to the 
advance instruction plan; complete, detailed informa- 
tion on all state tax and report requirements (including 
the full text of the imposing law) from the Corporation 
Tax Service, State and Local... 


“You 
bet 


do the law wok—and 
6 


Cb chan up the details! 
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T IS WELL for those of us who continually work 
| with the technical details and problems of a 
subject to pause occasionally long enough to con- 
sider the general implications and importance of the 
field in which we work. Whether we come to our 
work in taxation from the angle and training of the 
legal, the accounting, or the engineering emphasis, we 
should get away from the specific tree of our own 
job long enough to see and understand the forest in 
which that tree stands. 


Ever since we have had any formulated conceptions 
of business management, and this is especially true 
in these days of corporate and integrated intercor- 
porate management, each business has adopted and 
followed definite management policies. We have had 
advertising policies, collection policies, price policies 
and policies as to competition, public relations, labor 
relations, shipping methods, etc. Someone in the 
management has been charged not only with seeing 
that the business was conducted in line with the policy 
adopted in each of these fields but who should be further 
responsible for currently following the trends in such 
fields in order that required changes could be promptly 
recommended and made to keep the business up to 
and, if possible, a little ahead of the ever-changing 
picture in each field of activity. 

Until very recently, the element of taxes in busi- 
ness management and the impact of tax costs on 
business have not been considered sufficiently impor- 
tant for corporate business as a whole or even for very 
many individual companies to have any policy con- 
cerning taxation or to be very much concerned with 
the trends in this field. Taxes have been regarded as 
a kind of buzzing, non-killable fly type of nuisance 
to be stoically borne and occasionally brushed at but 
not of sufficient importance to force us away from 
our good book and out of our easy chair long enough 
to look for a swatter. Even when it was recently 





* Editor’s Note: During November and December, 1939, Mr. 
McDowell addressed meetings of the New York State Society of 
Certified Public Accountants at the Waldorf Astoria Hotel in 
New York, the Newark Chapter of the National Association of Cost 
Accountants at Essex House in Newark, New Jersey and terminating 
on December 20, 1939, with the combined tax meeting of the 
Massachusetts State Society of Certified Public Accountants, the 
Boston Chapter of the National Association of Cost Accountants and 
the New England Control of the Controllers Institute of America 
at the Chamber of Commerce in Boston, Massachusetts. Excerpts 
from and outstanding paragraphs in Mr. McDowell’s talks have been 
taken and combined into the following and, we feel, somewhat 
wn approach to the general subject of the increasing tax 
urden. 

** Member New York Bar, Head of Tax Department, Standard Oil 
Company (New Jersey), Instructor in Federal Income Taxes, 
Columbia University. 
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“The tax policy man 
must have a sound fun- 
damental background 
divorced from the con- 
fusion of details and 
rates and kinds of taxes. 
He must understand 
the basic ‘what and why’ 


of modern taxation.” 





given an opportunity to express its likes and dislikes of 
Federal taxation upon former Under Secretary Hanes’ 
invitation, American business still proved amazingly 
inarticulate on the subject and, with the exception of 
a few points, to have no uniform desires or policy 
concerning federal taxes. 

In the last few months we have had public expres- 
sions from several sources which indicate the growing 
consciousness and new realization of business of the 
current importance to it of this impact of taxation. 

Mr. M. Albert Linton, President of the Provident 
Mutual Life Insurance Company, speaking to the 
Association of Life Insurance Presidents, declared in 
effect that budget-balancing must be accomplished by 
decreased expenditures rather than by increased tax- 
ation and the resulting continued or increased public 
spending. He stated that “a continuation of lavish 
expenditure is likely to end in further depression, a 
still lower standard of living and dictatorship to hold 
in check the profound social discontent that would 
follow.” Mayor LaGuardia of New York, speaking 
at the forum of the Illinois Tax Commission in Chi- 
cago, and before the Board of Trade in New York 
City,’ described the futility and inequities arising out 
of the current confusion and cross purposes of many 
of our state and local taxes. He saw hope for order 


1 See page 135, herein. 
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instead of further confusion and chaos only in the 
collection of such taxes under a central federal au- 
thority and their re-allocation to the communities 
involved. 


Mr. W. J. Cameron, speaking on a recent Ford Mo- 
tor Company Sunday evening radio hour, indicated 
that the former and normal ratio of earnings in which 
5 per cent took care of the tax bill and 30 per cent 
was devoted to business expansion for new earnings 
and new jobs was now reversed. The taxing authori- 
ties take approximately 30 per cent for public spend- 
ing with only temporary results on purchasing power 
while business expansion, if any, is facilitated by the 
plowing-back of only 5 per cent of earnings. This 
enhances the downward economic spiral. 

In the case of our own companies, in the picture 
presented in the consolidated report to stockholders, 
this same changed emphasis is apparent. From the 
operating results of our business, more is paid over 
to the tax gatherer than is paid to labor. This is in 
spite of the fact of high wage scales in the petroleum 
industry as compared to many other businesses. The 
tax cost was, of course, many times greater than the 
share of the earnings received by the stockholders of 
the business. It may be that these results are based 
on the fact that the main products of the automotive 
and petroleum businesses such as automobiles, gaso- 
line, lubricating oil, tires, batteries, repair parts, etc., 
although they are not luxuries but clearly necessary 
facilities, are subjected to special excise taxes. These, 
imposed in addition to all the regular taxes, make the 
tax burden on these businesses larger than on any 
other industries in the country. 


UCH STATEMENTS, EXAMPLES AND FACTS COULD BE 

many times multiplied but they all add up to the 
truth that the future story of your business and mine 
may be told in the light of its management and operation 
in successfully meeting the tax burden of the next few 
years. It is time, therefore, for business to add a new 
policy respecting taxation to the other time-honored 
policies under which it has been operating. Some one 
officer or group of employees should be charged with 
knowing about the impact of taxation on the business 
and with keeping in step with tax trends in the light 
of which the company’s policy must be made. 


Is a company’s tax policy to be confined merely to 
its wisdom in the most favorable conduct of the busi- 
ness under existing tax laws and regulations? Is it 
concerned with such details as tax-testing capital 
transactions and reorganizations, being alert to the 
problems of bad debt charge-offs, intelligently exam- 
ining dividends and the time of their payment, figur- 
ing on the most favorable method of keeping 
inventories, etc.? This is not policy; it is merely 
trained tax compliance. Business in general has done 
well in meeting the technical requirements of the tax 
collector in the field of correctly prepared returns, 
substantiating records, etc. This field of necessary 
but more or less superficial tax wisdom has been 
greatly emphasized, which accounts for the existence 
of certain types of tax leagues, organizations, associa- 
tions, advisory services and news letters. These 
range all the way from the good and properly helpful 
to the bad and almost unethical. They thrive, not 
so much as aids to tax policies, as straws to be grasped 
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by hard-pressed managements without tax policies 
and which are still bedeviled in this nuisance field 
of tax compliance. 

We frequently hear business men say: “Our tax 
policy is to file returns, let the examiner do his worst 
and then fight in the courts to the last ditch. We 
are receiving no cooperation from the authorities; we 
intend to give none. We will fight our own battles; 
we will not get mixed up with the tax committees of 
trade associations or accounting societies and the like. 
That is too much free work for the other fellow’s 
benefit.” 

Such statements do not constitute tax policy on 
the part of business. They merely indicate a hang- 
over of an old-fashioned attitude in business relative 
to its willingness to cooperate. It merely indicates 
that a company is either nasty or nice in its relation- 
ship to taxing authorities and fellow taxpayers. 

It is clear that true tax policy is a much broader 
part of corporate and business management. It is 
the long-term conduct of a business in the light and 
under the conditions of this new impact of taxation 
on it. This requires management attention and 
knowledge of tax trends sufficient unto the importance 
of the tax question in each case. Suppose you or | 
were charged with the responsibility of advising our 
managements as to their thinking and policies regard- 
ing the place of taxation in our business. How 
should we be thinking? What should we be looking 
for and analyzing? What facts should we know and 
be facing and what kind of prognostications must 
we indulge in? 

The tax policy man must first have a sound funda- 
mental background divorced from the confusion of 
details and rates and kinds of taxes and methods of 
imposition and collection. He must understand the 
basic “what and why” of taxation. For a few mo- 
ments, then, let us get back to first principles. It is 
startling, but it is true, to say that fundamentally the 
concept of taxation is as simple as ABC. A tax is 
merely that portion of the profit increment resulting 
from the productive activity of human beings (either 
alone or in association) which the government under 
which the producing individual lives takes from him 
for its governmental purposes. It is from this simply- 
stated concept of tax that we can easily delineate and 
see the basic distinction between the kind of govern- 
ments existing in the world of today. Theoretically 
governments of the state socialism type take over all 
of the results of the productive efforts of their citi- 
zens, and, in turn, return to them the amount or per- 
centage which that theory of government deems 
necessary or good for them. At the opposite, extreme, 
the capitalistic form of government, under theories oi 
private ownership and exploitation, leaves a larger 
percentage of the profit increment with the citizen 
and takes but a nominal part to maintain limited 
governmental organization and services. Of course, 
we know that there is no pure example of either type 
of government in our present world. Russia has had 
to recognize human nature by returning a larger per- 
centage of productive profits to procure necessary in- 
dividual training and incentive to maintain such 
production. The capitalistic nations have found that 
untaxed individual citizens do not properly handle 
a nation’s social problems and many public services 
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have had to be assumed by government with the re- 
sulting increased taxes to pay for them. 
We further know that any type of government, re- 
gardless of its basic tax beliefs and principles, must 
absorb in taxation a larger percentage of productive 
profit under certain conditions. This happens when 
a nation is at war; it happens when it is necessary 
for a nation to prepare for war; it happens under 
conditions of economic depression when additional public 
services and deficit spending are required to maintain 
living and productive standards which 
are deemed necessary by the government. 


Under this general concept of taxation 
we must bear in mind that these govern- 
ment levies include more than a tax col- 
lected in the form of money. They include 
many enforced or even voluntary services 
from citizens which benefit the government 
without pay and which divert the citizens’ 
time from otherwise productive activity. 
Voluntary contributions to organized charity 
in every country obviously reduce the pressure 
on government for similar services and in 
so doing constitute indirect human taxation. 
A large part of the cost of the recent evacu- 
ation of children from London was not borne 
by the British Government, nor by the parents 
of the children. It was borne in free trans- 
portation services by the tramways, railways, bus 
lines and individual cars, by the free donation of living 
quarters in the country, and by much clothing and 
food voluntarily furnished in excess of the govern- 
ment’s maintenance allowance per child. The price 
and wage controls now in force in the warring nations, 
especially in the totalitarian, weak-currency countries, 
as a method of war financing, is the latest quirk in 
non-monetary taxation. 

In the light of this basic definition of taxes, the 
diversion of the greater portion of the gain from pri- 
vate efforts to governmental uses in such countries 
as Russia, Germany and Italy is to be understood by 
the nature of the present governmental theories in 
power in those countries. The more recent large 
increase in the governmental “take” from the produc- 
tive effort of its citizens in such countries as England, 
France and Canada is to be understood by the cir- 
cumstantial emergency of war. 

From these fundamentals let us, as tax policy ad- 
Visers, turn to some examples of the problems we 
must face and understand in order to anticipate the 
trend of our tax costs in the United States. We know, 
of course, that there are two distinct schools of 
thought relative to the percentage of productive profit 
which our government should take in taxes under 
present conditions. The large increase in the per- 
centage of this “take” by our government in the last 
few years is explained by the conditions of economic 
depression through which this country is going and 
the prevailing political belief that the resulting needs 
should be met by government. 

Without going into the details or the kinds of tax 
levies sponsored by these two existing tax philoso- 
phies, they may be briefly described in the following 
paragraphs. 

The one school believes fundamentally that a tax 
law containing the fewest possible irritants and deter- 
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rents to business and which frees capital investment 
from the high tax costs which have driven such funds 
either into exempt channels or out of commercial in- 
vestments completely, constitutes sound tax policy. 
This group believes that even a distinct lowering of 
rates, both in the corporate and individual surtax 
brackets, would actually pay the government in in- 
creased revenues resulting from the increased busi- 
ness activity and earnings thus engendered. 

The opposite school of thought reasons along such 


“ ; : : 
“ The development of taxation in 


this country is much more apt to be the result of fact develop- 
ments and circumstantial, financial, political and social condi- 
tions than it is to be guided by academic tax theories. The 
spokesmen for these various theories of tax revision will con- 
tinue to fire vocal barrages in support of their ideas, but each 
side will be hoping that future developments will indicate that 
its program will emerge as the advisable one to be adopted 


by Congress.” 


lines as a frank effort to work towards a balanced 
budget, not by any curtailment of public spending or 
the elimination of governmental services, but by fac- 
ing and admitting the necessity of such needs and by 
higher taxes all along the line to support and enlarge 
them. Those who advocated the propriety of forcing 
the distribution of corporate earnings by the recently 
repealed surtax on undistributed profits feel that the 
increased costs of defense and armament programs 
should be paid for by reducing the increment of cor- 
porate profits and diverting a larger part thereof to 
the government in the form of taxes. This would be 
especially applied to profits derived from the sale of 
war facilities. The extreme isolationist group be- 
lieves that a powerful aid to neutrality and a deterrent 
to America’s becoming directly involved in the Euro- 
pean War could be provided by hanging a Sword of 
Damocles over business in the form of an already 
passed and instantly available war-profits tax which 
would divert all, or a very large percentage, of all 
business profits in war time to governmental needs. 

Fundamentally these two theories of taxation 
diverge on the basic governmental philosophy of how 
much of its citizens’ productive profits should be taken 
by and for the purposes of their sovereign state. Once 
these two schools of thought are understood we are 
able to analyze, classify and properly pigeon-hole as 
to its motive every one of the current flood of speeches, 
statements, articles, pamphlet publications and propa- 
ganda with which we are deluged. 

On the other hand, as the tax advisers for our busi- 
nesses, we must not be overly impressed by a consid- 
eration of this theoretical side of the question alone. 
The fact remains that the development of taxation 
in this country is much more apt to be the result of 
fact developments and circumstantial, financial, politi- 
cal and social conditions than it is to be guided by 
academic tax theories. The spokesmen for these 
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various theories of tax revision will continue to fire 
vocal barrages in support of their ideas, but each side 
will be hoping that developments in the war situation, 
the political situation, or the upturned business in- 
come situation will indicate that its program will emerge 
as the advisable one to be adopted by the next Congress. 


HAT, THEN, ARE SOME OF THESE FACTS AND 
W circumstances against the background of which 
we must discount the theories and from which we may 
really discern future trends of taxation in this country? 
The most immediately important fact is that this is the 
eleventh year that the income and expense budget of 
the United States has been out of balance, that it is 
out of balance in excess of four billion dollars for the 
current year and that the country’s public debt has 
almost reached its legal borrowing limit of forty-five 
billion dollars. As Dr. Roswell Magill, a former 
Under Secretary of the Treasury, recently told the 
American Petroleum Institute in Chicago? this condi- 
tion is based on nine and a half billions of expenditures. 
Even if this figure were rigorously cut by Congress 
to seven and a half billions and with some stiffening 
of the revenues, we could still only hope to reduce the 
annual deficit to around two and a half billion dollars. 
It was on this background that the President insisted 
during the 1938 Congressional session that he was 
willing to approve Senator Harrison’s “aid business” 
reforms in the tax law just so long as they did not 
result in any curtailment of the revenue. This admin- 
istrative attitude will probably continue during the 
1940 session, especially if the President deems it nec- 
essary to add, as has been indicated, a half billion or 
more to the expense side of the budget for national 
defense and armament costs. 


The school of political philosophy which still holds 
considerable power in the counsels of our present 
government and which adheres to the philosophy of 
recovery through spending will fight any modifica- 
tion of our tax laws which reduces revenue and will 
press for amendments which will increase the govern- 
ment’s “take.” (See the recent speech in St. Louis 
by Chairman Mariner Eccles of the Federal Reserve 
Board.) Again those who would utilize taxation to 
accomplish politico-social reforms will urge new levies 
to avoid the difficulties of Congressional appropriation 
out of general funds. Secretary Wallace’s plan for 
an “income certificate” type of processing tax to sup- 
port crop subsidies is in this category. In the light 
of these facts we may look forward with only the 
assurance that any change in federal tax legislation 
in the next few years will do one of two things: It 
will either increase the percentage of the govern- 
ment’s participation in private profits or it will at 
least keep the tax burden at the present level by 
shadow-boxing for political purposes or merely “pass- 
ing the buck” from those classes of taxpayers who 
squawk the most to those who protest the least. 


Another fact we must face in analyzing trends is 
the widespread prevalence of a state of war in the 
world. If this country becomes directly involved in 
a war, it is obvious without further elaboration that 
the government’s share of the proceeds from produc- 
tive enterprise will promptly increase to where the 
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percentage which the producing citizen will be per- 
mitted to retain practically vanishes. That fact obvi- 
ously reduces to absurdity the statements we hear 
to the effect that any element of American business 
wants or would be benefitted by American participa- 
tion in war. We have already indicated above that 
even if America remains neutral in a war-torn world 
it will probably face increased costs for defense 
measures. 


It is to be noted here that the nations of the world 
have, since the World War of 1914-1919, become used 
to the idea of amassing and confiscating the full na- 
tional strength under war conditions. In 1914 
England raised only approximately 25 per cent of 
her first year’s war budget by taxes. Of her current 
war budget for the year 1939 England anticipates 
raising somewhat in excess of 50 per cent by current 
taxation. 


Another fact of importance should be considered 
by the diagnostician of tax trends at this time. A 
national election is to be held in 1940. Increased 
taxes do not please the political leaders of either party 
in their bid for votes in an election year. The normal 
rule would therefore indicate as much avoidance of 
tax legislation by Congress as is possible. On the 
other hand, Congress has not shrunk from passing 
what might be termed a major tax bill in each of 
the last three national election years. Congress can- 
not evade the fiscal conditions we have just been talk- 
ing about. It may, therefore, have to face measures 
for raising increased revenue for defense or deficit- 
reducing purposes but it will almost surely put such 
increased levies in 1940 on those classes of taxpayers 
which do not influence large blocks of votes, to wit: 
Corporations and middle-bracket salary and income 
individuals. Broadening the base to include lower 
salary and wage earners or the imposition of flat rate 
increases to taxes computed under the present law 
which would have widespread effect on the purchas- 
ing power of marginal buyers and thus create voter 
dissatisfaction will naturally be postponed, at least 
until after November, 1940. 


GOOD TAX POLICY MAN WILL NOT BE MISLED BY A LOT 
A of loud shouting and politically-motivated smoke- 
screen type of rumpus about inconsequential tax 
programs. For example, there has been a lot of noise 
about broadening the base by a reduction of personal 
exemptions. This might make a few more citizens 
tax conscious, but it probably would not raise the fed- 
eral revenues by much over $200,000,000. The same 
thing is true of the high-sounding movement to pros- 
pectively remove the exemption from the interest on 
public borrowing bonds. To begin with, the organ- 
ized opposition of states and communities makes it 
almost a political impossibility. In the second place, 
it will not produce any significant amount of revenue. 
In the third place, as a reform measure, it would have 
much less effect in driving private funds back into 
commercial investments with taxable income than 
would the sound changes in the capital gains provi- 
sions advocated by such men as New York States 
Comptroller, Morris Tremaine. 

Of perhaps even greater concern to the tax policy 
man, not only for the immediate future but for a long 
(Continued on page 178) 
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Fy tiie < four years in 


this country we have 
an epidemic of slo- 
gans and epigrams, and we 
are about to embark upon 
that season this year. There 
is a great deal of discussion 
about government spending 
and about retrenchment of 
expenditures, and there will 
be a great deal of talk be- 
tween now and the first 
Tuesday of November on 
that subject. One can teach 
even a parrot to mutter 
“Balance the Budget.” That 
is very easy to say, but to 
accomplish it requires a 
great deal of statesman- 
ship, knowledge of gov- 
ernment finances, and the 
courage to be realistic and to 
face the facts frankly. This 
latter applies to the taxpay- 
er as well as to the official 
in office or seeking office. 
When one suggests bal- 
ancing of the budget there 
are two factors that must 
be considered. The first, of 
course, is that of revenue, 
available revenue. The sec- 
ond is our necessary ex- 
penditures. As to. the 
expenditures there may be 
differences of opinion, ac- 
cording to the school of 
thought regarding the func- 
tion of government and 
just how far government 


must intervene in meeting periods of economic stress, 
unemployment, public health and economic security. 


_ But there is one aspect of the revenue-producing 
field about which surely there can be no difference 
of opinion. That is the existing condition of the 
duplication and overlapping of taxes and the resultant 
burden brought thereby, the harassing of the tax- 
payer by the necessity of reporting to various agen- 
cies of government, and the disadvantage it places 
upon those States which have large expenditures. 
This requires a frank approach. 
the problem is not as difficult as it might appear. 


ee 


Address before the New York Board of Trade, Jan. 11, 1940, 
reproduced through the courtesy of the New York Times. 


A UNIFORM SYSTEM OF TAXATION: 


By Fiorello H. LaGuardia 


“I strongly urge a system of taxation that will 


bring uniformity throughout every state of the 
Union, that will avoid duplication and over- 
lapping, that will increase the efficiency of the 
tax-collecting system, decrease the cost of col- 
lection, and thereby reduce the tax burden.” 





Hon. Fiorello H. LaGuardia 
Mayor of the City of New York 


being a direct tax. 
The solution of Act of 1894 Voided 
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Originally, there was a dis- 
tinct division between the 
sources of revenue for the 
Federal Government and 
that for the States. There 
was a time when the re- 
ceipts from customs and a 
very few excise taxes were 
sufficient to maintain the 
government; in fact, on 
two occasions the Federal 
Government made a distri- 
bution among the States. 
But “them days are gone 
forever!” 

We cannot expect that 
now. The functions of the 
Federal Government were 
limited then, the expendi- 
tures were low, and there 
was no difficulty in the Fed- 
eral Government finding suf- 
ficient revenue in the limited 
field that it preempted. As 
the cost of government in- 
creased, naturally the Fed- 
eral Government had to look 
for additional revenue, and 
that was first felt during the 
Civil War. 

The first personal income 
tax law was enacted in 
1861, and it provided a tax 
of 3 per cent on all personal 
income over $800; but be- 
fore it went into effect the 
Act of 1862 was adopted 
which provided a 3 per cent 
rate on all annual incomes 
over $600 and 5 per cent 


on all over $10,000. There were increases in 1865, 
and reductions, in turn, in the income taxes in 1867 . 
and 1870. Their constitutionality was tested, and the 
laws were attacked on the ground that they did not 
come within the constitutional requirements that all 
direct taxes should be apportioned among the States 
according to population. 
the United States held the tax valid. It was an out 
and out income tax, yet they held it valid as not 


But the Supreme Court of 


The Act of 1870 expired in 1872, and not until 1894 
was another income tax enacted by the Congress. 
The Act of 1894 provided 2 per cent on all incomes 
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over $4,000. That act was attacked and in the famous 
case of Pollock v. Farmers’ Loan and Trust Company? 
in 1895, the tax was declared unconstitutional as 
violating the constitutional provision that direct taxes 
be apportioned among the States according to popu- 
lation. It is interesting to note that even the views 
of the Supreme Court change from time to time. 

After the Pollock v. Farmers’ Loan and Trust Com- 
pany case, as you know, the Sixteenth Amendment 
was ratified in 1913, and the problem was met squarely 
by providing that “Congress shall have the power 
to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the 
several States and without regard to any census or 
enumeration.” That was the direct result of the deci- 
sion in 1895 on that income tax. Immediately there- 
after in 1913 we had the first personal and corporate 
income tax under the Sixteenth Amendment. 

For a few years the tax rate on individual incomes 
was relatively low but the Revenue Act of 1916 pro- 
vided for a 6 per cent normal tax on $4,000, 12 per 
cent normal over $4,000, and a surplus tax ranging 
from 1 per cent on incomes over $5,000, to 65 per cent 
on those over $2,000,000. There are variations in 
rates in the other federal tax statutes. This is the 
field where the first noticeable overlapping of taxes 
has occurred, and we find now that thirty-four states 
have individual income taxes and thirty-two have cor- 
porate income taxes in addition to the federal taxes. 


Field of Duplication 


In 1932, only eight years ago, just twenty states 
had income taxes. Now, as we get into this field of 
duplication of taxes, there are two features that must 
be borne in mind: One is the excess taxation from 
that particular source, the difficulties in making sep- 
arate returns, one to the State and one to the Federal 
Government; and second, the disadvantage which it 
places upon a state which necessarily must impose 
an income tax to derive necessary revenue as com- 
pared with the state that does not impose such a tax. 
Perhaps it had not been as noticeable heretofore as 
it is now because it was not felt as much. 

However, in addition to this disadvantage, we find 
that certain states have developed a technique of not 
imposing these taxes and getting all the advantage by 
competing with states that must have this additional 
revenue. That is true not only in corporate and per- 
sonal income taxes but also in inheritance taxes, pay- 
roll and unemployment taxes and in excise or sales 
taxes. Thirty-two states now have corporate income 
taxes. Forty-seven states have inheritance taxes, and 
I will tell you why in just a moment. Forty-eight 
states have unemployment or payroll taxes, and I 
will tell you the reason for that, too. Alcohol and 
gasoline taxes are duplicated in forty-eight states; 
tobacco in twenty-six states—only in thirteen states 
eight years ago. The oleomargarine tax, which is not 
really a revenue but more in the nature of a protective 
tax, is duplicated in twenty-four states. 


1157 U. S. 429, 15 S. Ct. 673. 
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Inheritance Taxation 


Our first experience in seeking to avoid the duplica- 
tion, and what we might term the unfair competition, 
was with the inheritance tax. Under the Act of 1924, 
after a great deal of thought and study, the Ramsey 
amendment was offered from the floor of the House 
of Representatives providing a credit to the state up 
to 25 per cent of the tax if the state imposed such a 
tax. The 1926 Act provided a federal credit of 80 per 
cent on tax paid to the state, and that is the provision 
now in operation. 

The debate on that was very interesting. We had 
a state inheritance tax in New York, and naturally 
we were for the amendment, but our neighboring 
State of Connecticut had no inheritance tax, and 
Florida, if you remember, had no inheritance tax. It 
was just about that time that a great many of our 
most fortunate citizens in New York suddenly became 
interested in the climate in Florida. 

That amendment was fought very bitterly in the 
House and it passed. What was the result? Since that 
time forty-seven states have adopted an inheritance 
tax in order to get the credit of the federal inheritance 
tax—every state except the State of Nevada. That 
has brought about a uniformity so that this sudden 
shift of population for the purpose of benefiting from 
the inheritance tax has been stopped entirely. Florida 
attacked the crediting provision, and the United States 
Supreme Court held that “the contention that the 
federal tax is not uniform because other states impose 
inheritance taxes while Florida does not is without 
merit.” The decision goes on to point out that the 
tax must be uniform only in its application. 

I stress the decision of the Supreme Court of the 
United States holding valid what we will call the 
credit system in federal taxes, because that removes 
all argument as to its validity. Therefore, there is 
one source where economy can be effected, and that 
is in reducing the number of tax-collecting agencies. 
Just as the inheritance tax provides for proper credit 
to each state if it attaches a tax up to a certain point 
and eliminates all duplication of inheritance taxes, so 
should it be immediately provided for the personal 
and corporate income taxes. 


State and Federal Collections Compared 


Let me give you an idea of the amount of these 
taxes. First, we will take customs duties. Clearly that 
belongs entirely to the Federal Government, historically 
and constitutionally. There is no question about that. 
According to the report of the United States Treasury 
Department of August, 1939, for the fiscal year ending 
in 1938—the last available figures—the income from 
customs was $359,000,000. There is no duplication 
there. 

As to the property taxes—there is no federal tax on 
property. The property tax is purely a local one and 
can be determined wherever the property may be 
located. There is no question about that. The Fed- 
eral Government does not step in there. There were 
$214,000,000 collected by the states and $4,531,000,000 
collected by localities. That amounts to 32 per cent of 
all taxes collected in the nation. 
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On individual income taxes the Federal Govern- 
ment collected, in 1938, $1,313,000,000 and the states, 
$249,000,000. You see how easily that could be ad- 
justed. 


On the inheritance and gift taxes the Federal Govern- 
ment collected $417,000,000 and the states, $145,000,000. 

On corporate income the Federal Government col- 
lected $1,449,000,000 and the states, $313,000,000. 


On the payroll tax, that is the social security and 
unemployment insurance, $743,000,000 was collected 
by the Federal Government and $707,000,000 by the 
states. There is a credit system on unemployment 
insurance taxes. The $743,000,000 contains the old- 
age levy. That explains the difference, and because 
of the credit system parity exists there. 

On gasoline taxes the Federal Government collected 
$293,000,000, the states collected $1,163,000,000 and 
the localities, $25,000,000. 

On tobacco the Federal Government collected 
$1,136,000,000, the states $298,000,000 and the locali- 
ties, $302,000,000. 

On sales and other excises the Federal Government 
collected $287,000,000, the states $717,000,000 and the 
localities, $302,000,000, of which New York City col- 
lected $44,000,000. 

Here are the totals: The total revenue taxes and 
customs of the Federal Government amounted to 
$6,034,000,000 ; the states, $3,857,000,000, and the locali- 
ties, $4,920,000,000. The per capita Federal tax was 
$46.48 ; the state $29.71; the localities $37.90 or a total 
of $114 per capita tax for all three combined. 


Suggested Remedies for Tax Duplication 


This idea of remedying tax duplication is not at all 
original with me. It has been under discussion for 
at least fifteen years, and there are three different 
remedies suggested: One is the division of sources. 
That is not scientific, because in the last analysis the 
source is always the same; and to obtain an agreement 
on the division of sources, I think, is not sufficient in 
and of itself to meet the situation. The second is that, 
with the exception of customs, the states should col- 
lect and then credit the Federal Government. I cer- 
tainly would keep shy of that one. The third is that 
the Federal Government should collect, as they do in 
the inheritance tax, with a credit on all of these 
sources of revenue or taxes to the state. 


I urge a combination of the first and the third. 
As to taxes that are purely local, such as admission 
taxes and club dues taxes and property taxes, the 
Federal Government should get out of that field en- 
tirely. They are so local that there is no question as 
to how they can be collected most economically and 
in such a manner as to bring the best available revenue. 
There should be a separation of those taxes that are 
purely local in character, and the Federal Government 
should surrender those taxes and leave them to the 
state or to the municipality. And then as to the others, 
personal income, corporate income, tobacco, alcohol 


. and gasoline, there should be applied the credit sys- 


tem. Then we would have but one source of collec- 
tion, the Federal Government collecting and remitting 
to the state the allowable credit. 
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Way to Get Compliance 


It will be said: How will we induce the states to 
comply? Exactly the same method as was used to 
make the states comply in the inheritance tax and in 
the payroll tax, by doing it in this way: If the state 
enacts a tax up to a certain amount of the federal 
income tax (the formula, of course, must be worked 
out) full credit then is given in payment of the federal 
tax, the Federal Government collecting the whole and 
remitting to the state its portion. If the state fails to 
impose such a tax, the state then gets no reimburse- 
ment and the Federal Government takes all. That 
would put New York, and the other states that have 
an income tax, on an equal basis and on a par with 
the neighboring states which advertise the fact that 
they have no income tax. If the state imposes more 
than the formula, then it does not participate in the 
credit allowable under such a plan; and, naturally, no 
state would do that. 


Take tobacco for instance. In some countries tobacco 
is a government monopoly. Here we have all of the 
benefits of a monopoly without any of the headaches 
of a monopoly because tobacco is certainly carrying 
all the freight that it possibly can. There are twenty- 
six states now that have a tax on tobacco in addition 
to the Federal Government, and it varies all the way 
from one-half mill on a cigarette up to two mills on 
a cigarette. The Federal Government could impose 
a tax on tobacco and give a certain percentage of 
credit to the several states on the basis of retail sales. 
That would remove the duplication of taxes, federal, 
state and in some instances local, stop this unfair 
competition of neighboring states or even neighboring 
counties, simplify the collection, reduce the cost of 
collection, and yet bring in a substantial income. 


The same is true of alcohol. The Federal Govern- 
ment could take the volume tax on alcohol with a 
credit to the states under a formula, leaving the license 
fees for retailing to the municipality, and that would 
greatly alleviate the difficulty we are having in the 
enforcement of the excise law pertaining to alcohol. 
At one time we had 100 men from our Police Depart- 
ment working with an equal or twice the number of 
treasury agents in this city, detecting and discovering 
untaxed and bootleg liquor. It was during my time, 
and I can say that it is extremely difficult in these 
times to protect tax-paid liquor which faces competi- 
tion with untaxed liquor, because taxes are so high 
that there is still a great temptation for bootlegging. 

It is interesting to note the effect of some of these 
state taxes. The stock transfer tax is a very interest- 
ing one. If you will look at other city newspapers 
you will see them openly advertising and soliciting 
stock transfer business because of the differential in 
the stock transfer tax. Even the slight difference be- 
tween New York and Massachusetts invites and has 
attracted business that has normally and historically 
and traditionally been in New York City, and now 
goes to Boston and Chicago. In that case the Federal 
Government could impose a stock transfer tax, and 
perhaps leave it that way, or else provide for a credit 
to the state where the transfer is made. 


Something must be done about this. As I said be- 
fore, it has been under discussion for a long time. It 
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was considered at the National Tax Association Con- 
ference in 1932. Professor Robert Murray Haig of 
Columbia, a recognized authority on taxation, made 
this statement in a very able presentation of the sub- 
ject. He said: “All taxes may be assigned to the 
Federal Government, which will then proceed to sub- 
sidize the states. This is so radical a proposal that 
no one has dared to advance it.” Ido sotoday. Note 
how skillfully this is worded. He says, “All taxes 
may be assigned to the Federal Government, which 
will then proceed to subsidize .. .” Now I want to 
amend that: “All taxes may be collected by the Fed- 
eral Government, which will then proceed to allow 
due credit to each state.” The minute, of course, you 
get into subsidizing and assigning, then of course, the 
“States’ Rights” boys are going to step in. However, 
the problem is not difficult if it is approached sensibly 
and honestly. 


Barriers between States 


Something must be done, and will have to be done 
very soon. These so-called barriers between states 
are causing havoc to all the enlightened states. I said 
that a neighboring state could afford to relinquish a 
tax and get all the advantage, and I meant just that. 
If New York State must have additional revenue, and 
it imposes an income tax, of course New Jersey can 
afford to say “come to our state, and we won’t impose 
that tax,” and get all the benefit of what it can attract 
by reason of that differential. 


The framers of the Constitution had that in mind. 
In reading the tariff provision of the Constitution and 
the prohibition against any barriers in interstate com- 
merce, we should also consider the taxing power in 
the same connection. Thus we can see that they had 
in mind some sort of a uniform system of taxation 
to prevent the very condition that is growing every 
day in this country. If one state has a social welfare 
program, wants to feed its unemployed, wants proper 
care for the sick and the disabled and another state 
fails to provide that, what is the result? The needy 
come to our state! That is what is happening. In 
two years they are eligible for assistance, and we have 
to take care of them, while another state that neglects 
to do its duty, besides throwing an additional burden 
on an enlightened state, attracts its business and com- 
merce with the promise of lower taxes. 


Such a condition cannot continue in this country. 
That is why I so strongly urge a system of taxation 
that will bring uniformity throughout every state of 
the Union, that will avoid duplication and overlapping, 
that will increase the efficiency of the tax-collecting 
system, and decrease the cost of tax collection, and 
thereby reduce to that extent, at least, the burden of 
taxation. 


I hope you will give this subject some thought be- 
cause it is very important. You will not hear it dis- 
cussed by candidates. It is too touchy. You cannot 
please everybody when you talk taxation. Of course, 
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everybody is going to promise reduced taxes, but they 
must give me a bill of particulars on that one. How- 
ever, we can bring about some relief by an intelligent, 
scientific system of taxation, and that I submit for 
your consideration. 


I think we might very well make a start in our 
own state. I believe it would be very wholesome to 
consider the revenues of the state in relation to the 
requirements of the municipalities. You have seen 
an instance of the need for that in our cigarette tax. 
I determined when I assumed office in 1934 that I 
would run the city government on a pay-as-you-go 
basis; and I have done just that. In order to meet 
the costs of relief, it was necessary to find additional 
revenue. Before I took office the city financed relief 
by long-term borrowings. The last loan that was 
made was $70,000,000, payable in ten years. It was 
spent in fourteen months. When I took office I had 
five months of that $70,000,000. 


It can readily be seen that if we had continued that 
policy of borrowing amounts which take ten years 
to pay and fourteen months to spend, this city would 
have been bankrupt by this time. So the Legislature 
was asked for an enabling act to impose local taxes 
to meet the cost of relief. We received that power 
and it is renewed from year to year. 


State Takes a Share 


One of the sources of that emergency tax was the 
tax on utilities. That brought in $18,000,000 a year. 
It worked well for two or three years. Then the state 
just took two-thirds of that, took $12,000,000, and leit 
us $6,000,000. We had to find additional revenue, 
so we imposed a tax of a penny on a package of ciga- 
rettes. That went well for a year, and then the state 
came along and imposed a two-cent tax on cigarettes, 
making the tax three cents. Now, mind you, that 
is within the state. 


Every city in this state is hard put to provide rev- 
enue for current relief costs. Those cities which have 
been borrowing on long terms have reached the end 
of their borrowing capacity. Buffalo has temporary 
relief now by passing the burden on to Erie County. 
That is no solution of the problem. There is great 
danger, again, that the state taxes may overlap. The 
state needs revenue. Therefore the state may infringe 
on the sources of revenue of the municipalities. | 
sincerely hope that the Legislature will give this 
problem very careful thought and consideration, and 
invite a conference, if necessary, to avoid these dupli- 
cations within the state. 


That is our immediate problem. The big problem, 
as I have endeavored to point out, is the conflict and 
duplication of taxation among the Federal Govern- 
ment and the several states. It is coming to a point 
where the whole thing will topple over. We have 
reached the point of diminishing returns on most of 
these items of taxation. The problem must be faced. 
I submit it to you for your very careful consideration. 
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NATIONAL income tax was imposed in two 

different periods of our history before it became 

a permanent part of the federal fiscal system. 
The first time it was a temporary war expedient but 
was retained ten years, 1861-1871. The second time 
it was hoped that it would be a permanent tax, but 
it was declared unconstitutional after the first collec- 
tion in 1895. The third time was after the ratification 
of the Sixteenth Amendment in 1913, but the decisive 
fight which led to the establishment of the general 
income tax principle was in 1909. 

The initiators of the movement in all three periods 
were from the West and South. While it is interest- 
ing to note the individuals who took the initiative, it 
should be remembered that, generally speaking, the 
tax was the symbol of a protest of poorer groups 
against wealthier groups. The labor, agricultural, 
consumer, debtor groups, particularly those of the 
West and South, were unduly burdened by the tariff 
and other legislation favored by the wealthier eastern 
manufacturing and financial interests. The income 
tax was considered more equitable, an offset to unfair 
existing national taxes, a means of redistributing in- 
stead of concentrating income and wealth. 

In the following sketches brief mention will be 
made of the prominent founders and builders of our 
national income tax, though it should not be over- 
looked that these individuals were not so much the 





* This article is a small by-product—though quite different in 
character—from The Federal Income Tax, a new book by the same 
authors. Acknowledgment is made to Longmans, Green & Co. for 
permission to use certain material from that volume. 
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of the 
INCOME TAX’ 


This is the first in a series of articles dealing 
with the federal income tax and presented 
largely as a study of the personalities of our 
government who devised and developed the tax. 
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creators of, as leaders or human agents in, a broad 
economic and political movement of the era in which 
they lived. 


Civil War Income Tax 


The first federal income tax was proposed by Rep- 
resentative Schuyler Colfax (Rep., Ind.) as a substi- 
tute for a land tax in the special session of Congress 
called by President Lincoln in the summer of 1861 
to find revenues to finance the war that had just 
begun. Until that time the low expenditures of the 
Federal Government had been met by tariff receipts 
for the most part. Direct federal taxes were unknown 
to that generation. Not even tobacco and liquor had 
been taxed since the war levies of 1815 had expired 
some forty years previously. 


Chairman Thaddeus Stevens (Rep., Pa.) of the 
Committee on Ways and Means, a domineering, 
almost fanatical abolitionist, had his hands full be- 
cause, at that time, his committee had jurisdiction 
over appropriations as well as over revenues. He 
therefore assigned tax legislation to Justin S. Morrill 
(Rep., Vt.) and Elbridge G. Spaulding (Rep., N. Y.). 
Morrill was an expert at drafting tariff measures and 
Spaulding had had considerable experience in public 
finance as Treasurer of the State of New York. As 
was to be expected, in 1861, Morrill planned to raise 
war funds by an extension of the tariff, a plan that 
was agreeable to Stevens. It was, however, unac- 
ceptable to the House because it levied new duties 
on such articles of common consumption as tea and 
coffee and increased duties on sugar, molasses, and 
other commodities. Both Morrill and Stevens knew 
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Schuyler Colfax 
(Rep., Ind.) 
Representative, 
1855-1869 ; 
Vice President, 
1869-1873 ; 
proposed income tax 
amendment (1861) 
as supplementary 
war tax and as 
substitute for 
direct land tax 
proposal. 

















of the British in- 
come tax, for they 
mentioned it in their 
defense of the tariff 
bill. Stevens ad- 
mitted, when ques- 
tioned about it, that 
it was the most equi- 
table kind of tax; 
nevertheless, the 
committee did not 
advise it at that 
time; if thought 
best, it could be lev- 
ied later. Now they 
proposed a_ direct 
tax on land to raise $30,000,000 by apportionment 
among the states on the basis of population. 

The western congressmen, however, were opposed 
to this kind of a tax which would fall unduly heavily 
on their states which had abundant land but sparse 
and relatively poor populations. So Colfax proposed 
an amendment to strike out the direct tax of $30,000,000 
and to “provide for a tax on stocks, bonds, and mort- 
gages, money at interest, and income tax, in addition 
to the other personal taxes now provided for in 
the bill.” 

Colfax was then a young man, only 38 years of age, 
but he had been in the House for six years and had 
made a name for himself. His proposals were re- 
garded with respect and received with consideration. 
As a speaker, he was “plain, distinct, fluent, and 
forcible,” according to contemporary accounts. His 
geniality was tinged with ruggedness and a com- 
bative quality. As owner-editor of the South Bend 
Register he kept in close touch with public opinion. 
At that time a news weekly commented as follows: 

Mr. Colfax is a self-made man who by force of his native 
powers and in despite of his want of a classical education 
has raised himself to the high position which he now occupies. 
Two years after this (1863), he was chosen Speaker 
of the House and, in 1868, was elected Vice President. 

Colfax’s amendment for an income tax was not 
passed the first time it was introduced, partly, no 
doubt, because Stevens and Morrill objected to elim- 
inating the land tax and, partly, because they feared 
the discussion of the amendment might delay unduly 
the passage of the bill. Nevertheless, the committee 
bill was recommitted and, when it was again reported 
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out, it provided for a 3 per cent tax on income in 
excess of a personal exemption of $600. 

While the House was considering the direct tax 
bill, the Senate was debating the tariff bill which had 
been passed by the House. James T. Simmons (Rep., 
R. I.), who reported the measure for the Finance 
Committee, although he was not the chairman, made 
a speech of some length on the fiscal state of the 
nation in which he pointed out that the House bill 
did not provide ample funds. He offered a substitute 
measure which contained an income tax, a measure 
approved by Chairman William P. Fessenden (Rep., 
Me.) of the Finance Committee. Both Fessenden and 
Simmons were leaders in the Senate; they were two 
of that group of eleven New Englanders who con- 
trolled the important committees. Fessenden later 
became Secretary of the Treasury. 


Fessenden expressed his approval of Simmons’ 
proposal because it would tend to equalize the tax 
burden on all classes of the community and place 
larger proportions “more especially on those who are 
able to bear them.” Simmons’ amendment, intro- 
duced a few days later, provided for a differentiation 
of rates according to the source of the income. This 
amendment was accepted by the Senate. The same 
day the House received the revised tax bill of the 
Committee on Ways and Means which contained the 
income tax section. The conference committee 
worked over the various revenue and tariff bills of 
both houses and combined them into one measure, 
with an income tax of 3 per cent on income of resi- 
dents and 5 per cent on income of United States 
citizens living abroad, except that income from gov- 
ernment securities was taxed at only 1% per cent. 
The personal exemption was $800. 


This first law was not put into operation because 
it was vague and because the Treasury hesitated to 
send federal officers into the states. Fiscal needs were 
so great, however, that the income tax was retained 
in the law of 1862, and numerous other taxes were 
imposed, such as those on the gross receipts of many 
corporations, excises on articles of consumption and 
licenses on professions, vocations and occupations. 


W. P. Fessenden 
(Rep., Me.) 
Representative, 
1841-1843 ; 
Senator, 1854-1864 
and 1865-1869; 
Chairman of 
Finance Committee, 
1861-1864 and 
1865-1867 ; 
Secretary of the 
Treasury, 1864-1865; 
leading Finance 
Committee sponsor 
of the income tax 
during the 
Civil War. 
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An important provision was the establishment of the 
Bureau of Internal Revenue to administer these new 
taxes (1862). It was only after much debate 
that a federal system was adopted. Many of 
the congressmen, even though they were 
practically all from the North, hoped 
that the states could administer the tax 
and send reports to Washington. The 
Committee on Ways and Means, how- 
ever, were unanimous in believing 
that the taxes should be collected by 
federal officers in order that the ad- 
ministration would be uniform and 
that all officers would be responsible 
to the same department of gov- 
ernment. These arguments were 
convincing. The Act provided for a 
Commissioner of Internal Revenue 
in the Treasury, with salary of $4,000, 
and a collector and an assessor were 
provided for each of the districts es- 
tablished throughout the country. 
President Lincoln wanted to appoint 
Joseph J. Lewis (Rep., Pa.) as the first Com- 
missioner. Lewis was a lawyer who had written 
a biography of the President 
and he had influential political 
friends. He was of outstanding 
ability but the Secretary of the 
Treasury, Salmon P.. Chase, 
thought he lacked experience in 
administrative work. He pre- 
ferred and secured George S. Boutwell (Rep., Mass.) 
who had served as governor of his state, as member of 
the Harvard Board of Guardians and as representative 
of Massachusetts in the ill-fated peace convention of 
1861. When Boutwell resigned a year later to accept a 
seat in Congress, Chase appointed Lewis Commissioner. 
As indicated, Boutwell had had some administrative 
experience when he became Commissioner. His new 
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This cartoon appeared in Frank Leslie’s [Illustrated Newspaper, 
July 19, 1862. The “‘N. B.” of the caption reads: ‘“‘Scroggs says he 
is ready and willing to pay any amount of tax, but he would like 
them to leave his wife’s crinolines and other domestic trifles alone.”’ 
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task was to lay the foundations of the Bureau. Chase 
was too preoccupied with other matters. Neither the 
Secretary nor the President concerned them- 
selves with selection of collectors and assessors, 
though each designated two. Commissioner 
Boutwell recounts in his memoirs, Sixty 
Years in Public Office, how he worked 
days and nights in his small room in 
the Treasury Building with three 
clerks borrowed from other depart- 
ments. He drafted rules, regulations 

and blank forms and secured from 

Secretary Chase authority to em- 

ploy a cashier at $1,200. Later he 

raised this to $1,600, but this man 

“collected and accounted for about 

thirty-seven million dollars [in six 
months] without any other security 
than his good name, and all for a 
compensation of about eight hundred 
dollars.” David A. Wells, who was 
appointed Special Commissioner in 1864, 
did much to strengthen the administra- 
tion of the income and other special taxes 
after Boutwell’s resignation. In the course of 


Justin S. Morrill (Rep., Vt.) the years, however, serious 


Representative, 1855-1867; Chairman of Committee on 

Ways and Means, 1865-1867; Senator, 1867-1898; Chair- 

man of Senate Finance Committee, 1877-1879, 1881- 

1893, and 1895-1900. Leading Ways and Means Com- 

mittee sponsor of income tax during the Civil War. 

Photograph from James G. Blaine’s ‘‘Twenty Years 
of Congress”’ 


weaknesses and even abuses de- 
veloped in the administration of 
the law. They were due, in 
part, to the selection of em- 
ployees for political reasons; 
in part, to a bad system of pay- 
ing “informers” to report evasion, a practice which 
developed into a profitable “racket.” The multiplicity 







































George S. Boutwell 
(Rep., Mass.) 
First Commissioner 
of Internal Revenue, 
1862-1863, who 
established and 
developed the 
administration of 
the income tax. 
He was later 
Representative, 1863- 
1869; Secretary of 
the Treasury, 1869- 
1873; and Senator, 
1873-1877. 
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Harris & Ewing 
William Jennings Bryan (Dem., Neb.) 
Representative, 1891-1896; Member of the Committee on 
Ways and Means and ardent supporter of the tax; Secretary 
of State, 1913-1915. 


of war taxes made them obnoxious and, when peace 
was declared in 1865, it was difficult to maintain patri- 


9 


otic ardor to raise levies to discharge debts. 


The Income Tax of 1894 


The income tax law of 1894 was enacted during a 
severe depression which had followed on the heels of 
another severe and prolonged depression. It was the 
result of several radical party movements that arose 
in the West and South as a protest against many 
economic ills. During the 1870’s and 1880’s the 
Knights of Labor, Grange, Greenback Party, Farmers’ 
Alliance and Populists advocated such “wild” schemes 
as direct election of senators, greater governmental 
regulation of railroads, the Australian ballot system, 
parcel post, rural free delivery of mail, more even dis- 
tribution of wealth, and equalization of the burdens 
of taxation. The panic of 1893, the great railroad 
strike, the march of Coxey’s army of unemployed to 
Washington and other events all gave strength to 
the demands of the radicals and increased the alarm 
of the eastern conservatives. Did they not portend 
the destruction of the capitalistic system and the 
abolition of private property ? 

Cleveland was elected to the presidency in 1892 by 
a tremendous majority on a platform of tariff for 
revenue only. It was expected, therefore, that the 
tariff would have to be supplemented by other sources 
to provide funds for the operation of the government. 
This need was emphasized when it was learned that, 
for the first time in about fifteen years, there was a 
deficit in the Treasury at the close of the fiscal year 
(1893). The income tax, therefore, would serve a 
useful fiscal purpose as well as promote social and 
economic reform. The new President did not favor 
such a tax, however. 
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Three men stand out among those who pushed the 
income tax proposal in the House in 1894, Benton 
MeMillin (Dem., Tenn.), William J. Bryan (Dem., 
Neb.) and Uriel S. Hall (Dem., Mo.). McMillin had 
been in Congress since 1879 and had been introducing 
bills for an income tax since 1882. He was a sea- 
soned committee man, an able debater, and had the 
respect, almost the admiration, of every member. 
Even those who disagreed with his economic views 
admired him because of his democratic spirit and his 
intelligent consideration of affairs. “In character he 
is the kind of man who ought to be in public life,” 
commented Harper's Weekly in March, 1894. 
William J. Bryan, then 33 years of age, first won 
national recognition as an orator in the special session 
of Congress called by President Cleveland to repeal 
the Silver Purchase Act (1893). Bryan considered 
this move nothing less than traitorous on the part of 
the President for it hit the poor and, particularly the 
West. This started the antagonism between the 
President and many members of his party. Bryan’s 
support of the income tax had been urged by Colonel 
C. L. Jones, editor of the St. Louis Republican who 
wrote to the young congressman in April, 1893, that 
he might make a name for himself as the promoter 
of this tax. Colonel Jones wrote many editorials 
advocating the tax and greatly extended his influence 
after he became editor of the New York IJVorld, a 


Benton MeMillin (Dem., Tenn.) 
Representative, 1879-1899; active advocate of the income tax 
throughout his congressional career; Ways and Means Com- 

mittee sponsor of the 1894 Bill. 
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Uriel S. Hall 
(Dem., Mo.) 
Representative, 
1893-1897 ; 
called by some the 
“‘father of the 
income tax.”’ 


paper that was founded to uphold the cause of the 
oppressed. 


As the result of some pressure by one of his 
colleagues, Bryan was assigned to the Committee on 
Ways and Means and, in 1894, he and McMillin, with 
one other member, were appointed a subcommittee 
to draw up an internal revenue measure. These two 
men made it their mission to convince the 
chairman, William L. Wilson (Dem., W. 

Va.), that an income tax should be added 
to the tariff bill. Wilson was a southerner, 
a cultured, quiet, unostentatious, lovable 
gentleman. He came to Congress from 
the presidency of West Virginia Univer- 
sity. As Chairman of the Committee on 
Ways and Means he considered that his 
duty was to draft a bill to carry out the 
tariff reform promises of Cleveland. Al- 
though he sympathized with the principle 
of an income tax, he doubted the ex- 
pediency of pushing it at that time lest 
it delay, if not endanger, the tariff bill. 
Once he was won over to the point of 
view of the income tax advocates, he was 
one of the greatest enthusiasts and most 
effective speakers for the measure. When 
McMillin and Bryan secured his consent 
to introduce a separate bill for the income 
tax, they won the support also of most 
of the other members of the Committee 
on Ways and Means—those from the 
South and West—but Cockran (N. Y.) 
and Steven (Mass.) remained obdurate, 
and fought the measure until the last. eo 

The third member who did great work f 
for the income tax in this session was 
U.S. Hall. During the preliminary period 
of committee meetings and party caucuses 


William L. Wilson 

(Dem., W. Va.) Z 
Chairman of Committee on Ways Z 
and Means, 1893-1895; enthusiastic F 

supporter of the income tax. ; 
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he made a thorough canvass of the members and 
secured many petitions to the committee, although 
he was not one of its members. So great was his 
ardor that he was called the “father of the income 
tax.” Hall had been an active member of the Farmers’ 
Alliance before it became a political movement. He 
believed in the income tax as an engine of reform 
and did his best for the cause. 

By January 29, 1894, McMillin was ready to intro- 
duce his bill in the House. Opposed to him were 
the eastern Democrats and most of the Republicans. 
The air was electric with excitement. Cockran at- 
tempted a filibuster to prevént its being read. Sickles 
(Dem., N. Y.), also an opponent, poised himself on 
his crutches so that he would have both fists free to 
shake at the income tax advocates. As the time for 
adjournment drew near, McMillin saw his oppor- 
tunity slipping. Suddenly, he ran down the aisle, 
frantically waving his bill in an effort to attract the 
Speaker’s attention, while the opponents shouted and 
yelled for adjournment. After some effort he secured 
recognition from the Speaker and the bill was referred 
to the Committee of the Whole on the State of the 
Union. 

The excitement had only begun, however. Hall 
wanted to move that the income tax bill be incor- 
porated with the tariff bill. A contemporary account 
describes the situation: 


Clouds and storm hung over the tariff reform sheepfold 
today. The sheep were restless and impatient, and the pro- 


—Harper’s Weekly 
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tection wolves howled uneas- 
ily . . . Everybody was nerv- 
ous and fretful as when a 
thunder-storm impends. The 
milk of political kindness was 
soured in 300 pans. The skies 
were black with portents and 
all that it needed was some 
modern Franklin with a par- 
liamentary kite to call down 
the flash of income-tax light- 
ning. 

Mr. Hall of Missouri, “the 
father of the income tax,” 
tall, bald and ungainly, ambi- 
tious to be this modern 
Franklin, had his kite ready 
all day on a back seat, grim 
and frowning, and not unlike 
a thunderbolt himself, he im- 
pended all day over the as- 
semblage, chewing his heavy 
red mustache and glowering 
at the Chairman who refused 
to recognize him. 

Down in front on the right 
of the speaker, the Democrats 
of the New York delegation, 
led by big Bourke Cockran 
and littlke Mr. Tracey, were 
gathered in an angry, vigilant 
group. It was their business 
to fill the role of lightning- 
rods to fend off from the fold 
the bolt that threatened. If 
Mr. Hall found an opportu- 
nity to make a motion to in- 
corporate the income tax into 
the tariff bill the deed would 
be done instanter with the aid 
of eager Republican votes, 
and the New York Democrats 
could take their choice of vot- 
ing for an income tax or bolt- 
ing the whole bill.’ 


Although Hall did not 

have an opportunity to present his motion on that 
day, McMillin and his supporters secured an endorse- 
ment of Hall’s proposal at a party caucus. The bill 
secured 204 yeas and 104 nays when it was voted on 
in the House. The New York Tribune announced, 
“The Democratic hen has hatched a Populist chicken 
at last.” 

The majority members of the Senate Finance Com- 
mittee were southerners or westerners, with the low 
tariff, pro-income-tax point of view that was to be 
expected. The chairman, Daniel Voorhees (Ind.), 
appointed a subcommittee of three, James K. Jones 
(Ark.), Roger Q. Mills (Texas) and George G. Vest 
(Mo.), to draft a new bill when it became obvious 
that the House tariff rates were much too low to suit 
the Senate. Each of these men was friendly to the 
idea of tariff reform and preferred to leave the bill 
much as it passed the House, but increased needs for 
government funds and the pressure of interested sen- 
ators made such a measure impossible. Murphy 
(Dem., N. Y.) wanted protection for his collar and 
shirt industry ; Gorman (Dem., Md.) for coal and iron, 
Brice (Dem., Ohio) for wool, the Louisiana senators 
for sugar. Secret bargains for votes were made by 
acceding to demands for heavy duties. 

The President was scandalized, not only at the high 
rates, but even more at the methods employed. 





1 New York World, January 26, 1894. 
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{AREF MUMMERY! 


The cartoon above, titled ‘‘A Truce to This Tariff Mummery!”’ 

by Rogers, appeared in Harper’s Weekly, June 23, 1894. The 

central figure is William A. Peffer, Populist Senator from 

Kansas. The figures kneeling before him are representatives 
of trusts and other special interests. 
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Through all the negotia- 
tions, however, the income 
tax was never questioned. 
In fact, it became evident 
that the tax would be re- 
tained as a “sop” to low 
tariff senators and to the 
House. Even with this 
concession, the measure 
was so obnoxious to the 
House that the conference 
committee worked for five 
weeks before achieving 
a Satisfactory compromise 
and the President let it 
become a law without his 
signature. 

The law, which provided 
for a tax of 2 per cent on 
income of individuals in 
excess of a personal ex- 
emption of $4,000, went 
into effect January 1, 
1895. In March of that 
year it was declared un- 
constitutional in the well 
known case of Pollock v. 
Farmers’ Loan and Trust 
Company (157 U. S. 429; 
158 U. S. 601). The in- 
come tax advocates felt 
sold out; there was even 
talk of abolishing or pack- 
ing the Court. Those who 
had opposed the tax felt relieved that they had been 
saved from the destructive forces of Populism. 

(To be continued in April issue) 


“Emergency Taxes in New York City Since 1933” 


At page 101 of our February, 1940 issue quotation 
marks and footnote reference were omitted from the 
last sentence in ten-point type of the article “Emer- 
gency Income Taxes in New York City Since 1933,” 
by Maurice Criz. The sentence should have read: 
“Administrative functions should be placed where 
they can best be performed—funds should be used 
where they will most increase the benefits from gov- 
ernment.” It should have borne the following foot- 
note reference: “S. E. Leland, ‘Relation of Federal, 
State and Local Finance,’ 23 National Tax Associa- 
tion Proceedings 94 (1930).” We apologize to both 
Mr. Criz and Dr. Leland for our inadvertence. 


Spring Tax Clinic 


The annual spring Tax Clinic sponsored by the Sec- 
tion on Taxation of the American Bar Association 
will be held in Washington on Saturday, March 23. 
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recovery has been made. 


By AARON HOLMAN** 


HE SUBJECT of depreciation has been a per- 
plexing one to taxpayers as well as to those who 
are charged with the administration of our income 
tax laws. Most of the difficulty has been procedural, 
i. e., a matter of arriving at an agreement with the 
Bureau as to the proper rate of depreciating specific 
assets or as to their correct base. But the subject 
has created confusion in other respects since deduc- 
tions for depreciation have been permitted by Con- 
gress not because depreciation is an actual business 
expense but rather because of the legislature’s desire 
to determine a taxpayer’s taxable income in accord- 
ance with sound economic principles. 


Theory of Depreciation Deductions 


The theory underlying the allowance of deductions 
for depreciation is that a taxpayer is entitled to re- 
cover his capital tax free and that depreciation allow- 
ances provide a sound method for the return of capital 
investments.? Since a return of capital is not income 
it may not be taxed as such under the Sixteenth 
Amendment.? From an economic as well as account- 
ing standpoint the depreciation reserve is a medium 
for restoring assets which have been wasted through 
years of use. As Mr. Justice Brandeis has said: 

“The proviso limiting the amount of the deduction for deple- 
tion to the amount of the capital invested shows that the 
deduction is to be regarded as a return of capital, not as a 
special bonus for enterprise and willingness to assume risks.” * 
Consequently, Congress has consistently provided for 
depreciation deductions in order that the amount of 
income which shall be subject to tax represent true 
income with due allowance for capital recoveries.* 

Based on a recent address before the Federal Tax Forum, New 
York City. 

Attorney at Law, New York City. 

1U, S. v. Ludey, 274 U. S. 295, 47 S. Ct. 608, 611, 1 ustc {| 234; 
Burnet v. Thompson Oil & Gas Co., 283 U. S. 301, 51 S. Ct. 418, 
2 ustc § 707; N. Y. Central R. R. Co. v. Commissioner, (CCA-2) 
79 Fed. (2d) 247, 35-2 ustc § 9540, cert. den. 56 S. Ct. 370; City 
National Bank Building Co., 34 BTA 93, 97; Terminal Realty Corpo- 
rations, 32 BTA 623, 629. 

Regulations 65, Art. 164, 165; Reg. 69, Art. 164, 165; Reg. 77, Art. 
204. 205; Reg. &6, Art. 23 (1)-4, 23 (1)-5; Reg. 94, Art. 23 (1)-4, 
23 (1)-5. 

* Hisner v. Macomber, 252 U. S. 189, 40 S. Ct. 189, 1 ustc § 32. 

-U. 8. v. Ludey, supra, Note 1. 





Depreciation deductions are provided for in order that income 
taxable will represent true income after allowance for capital 
However, because of recent court 
and BTA decisions the alert taxpayer must consider. . . 


Depreciation— 
Allowed and Allowable 
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Although the statement of the rule is simple, its appli- 
cation to practical situations has proved troublesome. 
The recent decision in Pittsburgh Brewing Com- 
pany v. Commissioner of Internal Revenue’ is illustra- 
tive of the difficulty which the Board of Tax Appeals 
and the courts have had in interpreting the taxing 
statutes pertaining to this subject. Equally impor- 
tant, however, is the light which that case throws 
upon some of the Bureau’s former methods of treat- 
ing depreciation which, as the result of this decision, 
have been abandoned. 


Pittsburgh Brewing Company v. Commissioner: 


The Pittsburgh Brewing case arose under Sections 
113(b)(1) (B) and 114(a) of the Revenue Acts of 
1932 and 1934.6 The provision that adjustment to 
basis shall be made for depreciation “to the extent 
allowed (but not less than the amount allowable)” 
appeared for the first time in the 1932 Act. Although 
its aim was to clarify existing law and eliminate an 
avenue of tax avoidance, the section has resulted in 
a judicial interpretation which may serve to increase 
the confusion of taxpayers and tax experts alike. 





4 Paul & Mertens, Law of Federal Income Taxation, Section 20.20; 
Regulations cited in Note 1 and corresponding sections of the Rev- 
enue Act of 1924 and all subsequent Acts. 

5 CCA-3, Opinion filed Nov. 7, 1939, reversing 37 BTA 439, 39-2 
ustc | 9759. The Government’s time to petition the Supreme Court 
for a writ of certiorari has expired, and no such application has 
been made. 

6 Sec. 113 (b) (1) (B), Revenue Act of 1932, reads as follows: 

‘*(b) Adjusted Basis.—The adjusted basis for determining the gain 
or loss from the sale or other disposition of property, whenever 
acquired, shall be the basis determined under subsection (a), ad- 
justed as hereinafter provided. 

**(1) General Rule.—Proper adjustment in respect of the property 
shall in all cases be made— 

* * co 

““(B) in respect of any period since February 28, 1913, for ex- 
haustion, wear and tear, obsolescence, amortization, and depletion, 
to the extent allowed (but not less than the amount allowable) 
under this Act or prior income tax laws. Where for any taxable 
year prior to the taxable year 1932 the depletion allowance was 
based on discovery value or a percentage of income, then the ad- 
justment for depletion for such year shall be based on the depletion 
which would have been allowable for such year if computed with- 
out reference to discovery value or a percentage of income;’’ 

Section 114 (a), Revenue Act of 1932 reads as follows: 

‘‘(a) Basis for depreciation.—The basis upon which exhaustion. 
wear and tear, and obsolescence are to be allowed in respect of 
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An examination of the facts in the Pittsburgh Brew- 
ing case is essential to a proper study of the Bureau’s 
determination and the decisions of the Board and the 
Circuit Court. Briefly, the facts were as follows: 


The company owned and operated fourteen brew- 
eries prior to January 16, 1920, the effective date of 
the Eighteenth Amendment to the Constitution. It 
then ceased to operate all but one of its breweries. 
These remained idle throughout the entire prohibition 
era. As the result of the advent of prohibition the 
company became entitled to a very substantial allow- 
ance for obsolescence for the period January 1, 1918, 
to January 16, 1920.7 The company and the Commis- 
sioner, however, were unable to agree upon the amount, 
and consequently petitions were filed with the Board 
of Tax Appeals in which the amount of the obso- 
lescence allowance for those years was the principal 
issue. It was not until twelve years later, to wit, 
1932, that the company and the Commissioner settled 
the dispute by a stipulation which provided that the 
company was entitled to an obsolescence allowance of 
substantially 80 per cent, effective to January 16, 1920.* 

In the intervening years, however, the company’s 
basis was in dispute. The amount of obsolescence 
which it was eventually allowed was, of course, unde- 
termined. Its base for the computation of annual 
depreciation was, therefore, unknown, and any amount 
of depreciation which the company might report 
would, of necessity, have been inaccurate. 

Each of the years from 1920 to 1931, inclusive, was 
a loss year even without any deduction for deprecia- 
tion. How was the company to report depreciation ? 
What base was it to use in making its computation? 
Rather than make a useless estimate of the amount 
of obsolescence which it might eventually be allowed 
and of the resulting adjusted basis (all of which would 
have been at considerable expense for engineers and 
accountants), the company reported depreciation 
computed on its original, unobsolesced basis during 
the years 1920 to 1925. For the years 1926 to 1931, 
inclusive, it reported no depreciation whatsoever on 
its idle plants because it was under the impression 
that idle property is not “used in the trade or busi- 
ness,” within the meaning of Section 23(k) and that 
therefore no depreciation at all was allowable. 


The resulting depreciation deductions reported in 
the loss years 1920-1931, inclusive, nevertheless had 
no effect on the company’s tax liability in any year. 
Because of its large annual losses the company had 
no tax to pay in any event. Although the company 
computed depreciation during those years on a base 
undiminished by the 80 per cent obsolescence allow- 
ance granted to it under the stipulation-entered into 
in 1932 it realized no tax benefit as the result of having 


any property shall be the adjusted basis provided in section 113 (b) 
for the purpose of determining the gain or loss upon the sale or 
other disposition of such property.”’ 

Identical sections have been enacted into all subsequent revenue 
laws, 

7 Burnet v. Niagara Falls Brewing Co., 282 U. S. 648, 51 S. Ct. 
262, 2 ustc { 674; Gambrinus Brewery Co. v. Anderson, 282 U. S. 
638, 51 S. Ct. 260, 2 ustc {J 675. 

In the latter case the Supreme Court said: 


“January 31, 1918, it had become common knowledge, and 
was known to plaintiff, that prohibition would become effective, 
and that as a result plaintiff and others engaged in that busi- 
ness would suffer obsolescence in the value of their capital 
assets. Prohibition did become effective January 16, 1920.’’ 
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reported depreciation which eventually proved to be 
excessive.’° 

After entering into the stipulation in 1932, the com- 
pany rewrote its depreciation and plant accounts and 
recomputed depreciation for all of the loss years 1920 
to 1931, as if the stipulated obsolescence had actually 
been used in 1918 and 1919 and recognized thereafter. 
For the years 1920 to 1925 the resulting computation 
was the amount actually allowable on the bases re- 
duced by the obsolescence allowance. It eliminated 
the erroneous excess amounts which had been reported 
in the returns for said years. For the years 1926 to 
1931, in which no depreciation had been reported on 
the idle breweries, the recomputation also charged 
the amounts of depreciation which were allowable on 
the reduced basis. 

The Bureau acquiesced in the recomputation for 
1926 to 1931. But as to the prior years, in which 
excess depreciation had been reported on the com- 
pany’s returns, it determined that the excess amounts 

had been “allowed” to the company within the mean- 
ing of Section 113(b)(1) (B) of the Revenue Acts 
of 1932 and 1934 despite the fact that such deductions 
had not had the effect of offsetting taxable income in 
those years. The Bureau contended that the com- 
pany’s basis should be reduced by those “excess” de- 
preciation deductions both for the purpose of computing 
gain or loss on the sale of any of its assets as well 
as in determining the undepreciated cost remaining 
for annual deductions. 


When Has Depreciation Been “Allowed”? 


The question presented to the Board of Tax Ap- 
peals was whether depreciation is deemed to have 
been allowed to a taxpayer by the mere fact that a 
deduction therefor is reported in the taxpayer’s re- 
turn. Where no income was offset by the deduction 
does it matter that the reported deduction was erro- 
neously excessive? Is it of any consequence that 
because of the pending dispute over the taxpayer's 
basis it was impossible to compute depreciation cor- 
rectly? The Board sustained the Commissioner’s 
determination that within the meaning of Section 
113(b)(1) (B) of the Revenue Acts of 1932 and 1934 
depreciation has been “allowed” if it is reported in 
the return and no objection thereto is made by the 
Commissioner. 

On petition to the Circuit Court of Appeals for the 
Third Judicial Circuit the company contended: (a) 
that the legislative history of depreciation deductions 
proves that the language “allowed (but not less than 
the amount allowable)” in Section 113(b)(1) (B). 
was intended to apply to depreciation deductions 
which had offset taxable income; (b) that the pur- 
pose of the legislative enactment in the 1932 Act 
was to prevent double deductions; and (c) that 
the Treasury Department had itself adopted the rule 
that depreciation is “allowed” which is “actually 





8 The actual obsolescence allowance to the Pittsburgh Brewing 
Company was $3,650,361.58 on a total base of $4,458,056.59 leaving a 
residual cost basis of $807,695.01 as at January 16, 1920. 

®*The company’s aggregate losses over the period totalled 
$2,923,.427.16. 

’ The aggregate amount of depreciation reported by the com- 
pany during the loss years was $1,312.218.01. The amount which 
should have been reported had the company known how much 
obsolescence was to be allowed and what its correct adjusted basis 
was, totalled $398,276.75. 
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granted by the Commissioner in computing the net 
income of the taxpayer” and that a deduction is not 


“allowed” until it is passed upon and approved by 
the Commissioner.” 


In reversing the Board of Tax Appeals the Circuit 


Court adopted the company’s interpretation of the 
Act when it said: 


“The legislative history of the provisions of the Revenue 
Act of 1932 under consideration supports our view that the 
word ‘allowed’ in the act refers only to depreciation which 
has been availed of by the taxpayer as an offset to taxable 


income.” 

An analysis of the prior Revenue Acts and the com- 
mittee reports of the House and Senate appears to 
justify the conclusion 
reached by the Circuit 
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Sec. 202(b) was inadequate. If, for example, a tax- 
payer who was entitled to deduct depreciation for 
several years failed to do so, with the result that such 
depreciation was not “previously allowed” to him, he 
could deduct all of the accumulated depreciation from 
cost in the year of sale of the property in computing 
his gain or loss. Under the 1924 Act, a taxpayer by 
not taking allowable deductions in the years when 
he did not need them, could obtain the benefit of all 
of the accumulated depreciation in a desired year by 
selling his property in such year. 

Congress attempted to remedy this condition in the 
1926 Act. The Report of the Senate Finance Commit- 
tee (69th Cong., First Session, Senate Report 52, p. 
15) carries the following 
discussion on the subject: 





Court. The Revenue Acts 
prior to 1924 made no pro- 
vision for adjustment to 
basis.2* But despite the 
absence of express provi- 
sion therefor the courts 
held that basis be reduced 
by “the aggregate amount 
which the taxpayer was 
entitled to deduct in the 
several years.” 78 
Thereafter Congress pro- 
vided in the 1924 Act that 
basis be reduced by the 
amount of depreciation 
“previously allowed with 
respect to such property.” '* 
It should be noted that 
the 1924 Act presented a 


“Tt has seemed to be settled law, that the amount 
of depreciation allowable in a given year is not 
dependent upon, or in any way related to, the 
amount of gross income. The courts and the 
BTA have frequently held that the basis is to 
be reduced by the taxpayer’s usual depreciation 
though no tax benefit is realized thereby. 
Moreover, since income taxes are assessed 
on the basis of annual returns showing the 
net result of all the taxpayer’s transactions 
during a fixed accounting period, the allow- 
able deductions in a given year, whether for 
depreciation or bad debts, or any other 
ordinary business expense, may not be 
saved up and carried over to another year.” 





different basis for deduc- 





tion than the Supreme 

Court did. In the Ludey case (see note 13) it was 
held that under the earlier revenue acts deduction 
should be made for the amounts which a taxpayer “was 
entitled to deduct,” i. e., the amounts which were “allow- 
able” to him under prior revenue acts. Section 202(b) of 
the 1924 Act, however, required deduction for amounts 
which had been “previously allowed” to the taxpayer. 


The Report of the Senate Finance Committee (68th 
Cong., First Sess., Senate Report 398, p. 13) on Sec. 
202(b) of the 1924 Act indicates that consideration 
had been given by Congress to requiring deduction 
for amounts “properly chargeable” for depreciation in 
determining gain or loss. Thus the Report states: 


“There is no provision in the existing law which corre- 
sponds to subdivision (b). It provides that in computing 
gain or loss from the sale or other disposition of property 
the cost or other basis of the property shall be increased by the 
cost of capital improvements and betterments made to the 
property since acquisition and decreased by the depreciation 
and similar deductions previously allowed with respect to this 
property. To remove a possible ambiguity in the House Bill, 
the deductions are limited to those ‘previously allowed’ rather 
than those ‘properly chargeable.’ ” 


Subsequent to the enactment of the 1924 Act, ex- 
perience of the Treasury Department proved that 





"S8. M. 4249, CB IV-1, p. 15; I. T. 2944, CB XIV-2, p. 126. 

™ Revenue Act of 1921, Sec. 214 (a) (8); Revenue Act of 1918, Sec. 
214 (a) (8); Revenue Act of 1916, Sec. 5 (a) (7th); Revenue Act 
of 1913, Sec. II (G) (b); United States v. Ludey, supra, Note 1. 


“Under existing law in the 
case of determining gain or 
loss from the sale or other 
disposition of property, the 
cost or March 1, 1913, value, 
of such property is required 
to be reduced by the amount 
of depreciation or depletion 
allowed under prior income 
tax laws. It has been claimed 
that the effect of this provi- 
sion is to allow a taxpayer to 
elect to take no depreciation 
or depletion against his annual 
income and to permit him to 
write off the entire cost or 
March 1, value at time of sale. 
The bill as passed by the 
House provides that the cost 
of March 1, 1913, value in the 
case of sale shall be reduced 
by the amount of depreciation 
or depletion allowable under 
prior income tax acts in com- 
puting the gain subject to tax. 
It is believed that the rule 
stated by the House Bill is the 
correct rule and that all taxpayers should be required to 
take proper annual deductions for depreciation and depletion.” 


The Revenue Act of 1926, Sec. 202(b), therefore 
changed the corresponding section of the prior act to 
read that the basis be reduced by the amounts “which 
have since the acquisition of the property been allow- 
able in respect of such property under this act or 
prior income tax laws.” 


Obviously the change made in the 1926 Act was 
inadequate since a taxpayer might receive the benefit 
of larger depreciation deductions than were properly 
allowable. Under the new section his basis for deter- 
mining gain or loss would not be diminished by the 
excess deductions. 


Congress gave consideration to this inequitable con- 
dition at the time of adoption of the Revenue Act of 
1932. The Report of the Ways and Means Committee 
(72d Cong., First Session, House Report 798, p. 22) 
in connection with the proposed Sec. 113(b)(1) (B) 
of the 1932 Act reads as follows: 

“In subparagraph (B), relating to depreciation, etc., for the 


period since February 28, 1913, the bill requires that adjust- 
ment be made to the extent allowed (but not less than the amount 





%U. 8S. v. Ludey, supra, and Burnet v. Thompson Oil & Gas Co., 
supra, Note 1. 


Section 202 (b), Revenue Act of 1924. 
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allowable) instead of ‘by the amount * * * allowable’ as in the 
prior act. The Treasury has frequently encountered cases where 
a taxpayer, who has taken and been allowed depreciation 
deductions at a certain rate consistently over a period of 
years, later finds it to his advantage to claim that the allow- 
ances so made to him were excessive and that the amounts 
which were in fact ‘allowable’ were much less. By this time 
the government may be barred from collecting the additional 
taxes which would be due for the prior years upon the strength 
of the taxpayer's present contentions. The Treasury is obliged to 
rely very largely upon the good faith and judgment of the 
taxpayer in the determination of the allowances for deprecia- 
tion, since these are primarily matters of judgment and are 
governed by facts particularly within the knowledge of the 
taxpayer, and the Treasury should not be penalized for having 
approved the taxpayer's deductions. While the committee does 
not regard the existing law as countenancing any such in- 
equitable results, it believes the new bill should specifically 
preclude any such possibility.” (Italics supplied.) 

Section 113(b)(1) (B), thereafter enacted into the 
Revenue Act of 1932, provided that adjustment for 
depreciation be made to basis “to the extent allowed 
(but not less than the amount allowable under this 
Act or prior income tax laws.” (See Note 6.)) The 
same provision continues unchanged in all subsequent 
revenue laws. 


The legislative history of depreciation adjustments, 
as evidenced by the cited sections and excerpts from 
Senate and House committee reports, indicates a defi- 
nite attempt to plug loopholes in the revenue laws 
which permitted taxpayers to gain tax benefits twice 
for the same items. In adopting the language of 
Section 113(b)(1) (B) of the 1932 Act Congress 
clearly had in mind that deductions for depreciation 
were “allowed” when they had the result of offsetting 
taxable income. The purpose of the new section was 
to charge taxpayers with the excess amounts reported 
by them where they received a taxable benefit there- 
from. The result is equitable and is consistent with 
the settled policy to prevent double deductions. On 
the other hand to have held the Pittsburgh Brewing 
Company bound by the excess depreciation which it 
reported during the loss years when it was impossible 
for it to compute depreciation correctly would have 
been contrary to the fundamental rule that our in- 
come tax laws are intended to tax realized income and 
not to punish taxpayers for inaccurate bookkeeping *° or 
to perpetuate mistakes *® unless the factors which com- 
bine to spell out an estoppel are present in the case.’’ 


What Are 


The decision of the Circuit Court in the Pittsburgh 
Brewing case is apt to give rise to the interpretation 
that basis is not reduced by any depreciation what- 
soever which does not offset taxable income. In 


“Allowable” Deductions? 


%U, S. v. Nipissing Mines Co., 202 Fed. 803, aff'd in part in 
(CCA-2) 206 Fed. 278; Commissioner v. Union Pacific R. Co., 86 
Fed. (2d) 637, 36-2 ustc § 9525. 

1% Niles Bement Pond Co. v. U. S., 281 U. S. 357, 2 ustc 9 518; 
W. C. Mitchell Co. v. Commissioner, 27 BTA 645; Algernon 8S. Schafer 
v. Commissioner, 32 BTA 28; Rayville Coal Co. v. Commissioner, 20 
BTA 525. 

% Flelvering v. Brooklyn City R. R. Co. (CCA-2), 72 Fed. (2d) 274, 
4 ustc § 1326; U. S. v. S. F. Scott & Sons Inc. (CCA-1), 69 Fed. 
(2a) 728. 

18 See ‘“‘Tax-Case Decision on Depreciation’’ by Godfrey N. Nelson, 
New York Times, Nov. 19, 1939. 

1% Hardwick Realty Co. v. Commissioner, (CCA-2) 29 Fed. (2d) 
498; appeal dismissed, 279 U. S. 876; Franklin Lumber & Power 
‘o., 18 BTA 1207; (CCA-4) 50 Fed. (2d) 1059; United States Trust 
Co. of N. Y. et al., Trustees, 31 BTA 54; Rieck v. Heiner, 20 Fed. 
(2d) 208, 1 ustc § 289, affd. (CCA-3) 25 Fed. (2d) 453, cert. den. 48 
S. Ct. 603; Jones v. Commissioner, (CCA-8) 72 Fed. (2d) 114; cert. 
len. 55 S. Ct. 515. 
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other words, it may be contended in view of the 
language employed by the Circuit Court, that within 
the meaning of Section 113(b)(1) (B) ordinary de- 
preciation is deemed allowable only to the extent that 
it results in a tax benefit. The ambiguous language of 
the decision reads as follows: 

“Deduction is defined as ‘That which is deducted; the part 
taken away; abatements; as a deduction from the yearly rent.’ 
Webster’s New International Dictionary, 2d Ed., p. 284, dei 
2b. It is the subtrahend in the process of subtraction. 
Obviously a minuend is necessary to the process. In the case 
before us the subtrahend is the depreciation and the minuend 
is the taxable income. If the minuend income is absent it 
follows that there can be no deduction and consequently 
no allowance within the meaning of the act.” 

It may be urged that the mathematical description 
employed by the court is applicable to the term 
“allowable” as well as to “allowed.” Indeed, that 
interpretation has already been given thereto™® and 
the writer is informed that numerous inquiries on this 
phase of the decision have been directed by taxpayers 
and attorneys to the Bureau of Internal Revenue. 


It has seemed to be settled law, however, that the 
amount of depreciation which is allowable in a given 
year is not dependent upon or in any way related to 
the amount of gross income. The courts and the 
Board have frequently held that basis is to be re- 
duced by the taxpayer’s usual depreciation though no 
tax benefit is realized thereby.*® Moreover, since un- 
der our system of taxation income taxes are assessed 
“on the basis of annual returns showing the net result 
of all the taxpayer’s transactions during a fixed ac- 
counting period,” the allowable deductions in a given 
year, whether for depreciation or bad debts or any 
other ordinary business expense, m: ay not be save: 
up and carried over to another year.?° 


Nevertheless it may well be argued that if the 
theory of depreciation allowances is to permit the 
recovery of capital tax free, no such result is obtained 
unless the depreciation deduction actually offsets tax- 
able income.*? It cannot be said that a taxpayer re- 
covers his capital merely because a tax benefit would 
have been obtained had he had sufficient gross in- 
come. In fact, the Treasury Department “and the 
Courts have recognized in respect of deductions for 
bad debts, taxes, customs duties, losses and other 
business expenses, that unless such deductions have 
the benefit of offsetting taxable income, any recov- 
eries on account thereof in subsequent years are not 
taxable income but recoveries of capital.** 

The analogy of these cases to the problem in deter- 
mining gain on the sale of depreciable assets is [ones 
Assume that an asset with a cost basis of $20,000 has 
had $2,000 depreciation, no part of which has offset 

taxable income. If the taxpayer’s basis is neverthe- 
(Continued on page 185) 





20 Burnet v. Sanford & Brooks Co., 282 U. S. 359. 51 S. Ct 
2 ustc { 636; Woolford Realty Co. v. Rose, 286 U. S. 319, 52 
568, 3 ustc {] 938. 

21 Cf. Jefferson & Clearfield Coal & Iron Co. v. U. S., 14 F. Supp. 
918, 83 Ct. Cl. 491, 36-2 ustc § 9322, cert. den. 57 S. Ct. 46, in which 
it was held that deductions from gross income being creatures of 
the statute and matter of legislative grace, it was not essential that 
the aggregate of depreciation deductions return to the taxpayer its 
capital tax free. 

2G. C. M. 18525, CB 1937-1, p. 80; I. T. 3728, Burnet v. Sanford 
é Brooks Co., supra, Note 20; Estate of William H. Block, Decease:i 
v. Commissioner, 39 BTA 338 (and cases cited therein); Central 
Loan and Investment Co. s 


v. Commissioner, 39 BTA 981 (and cas¢ 
cited therein). 
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OPULAR interest in pension trusts is compara- 
tively recent even though their establishment 
and maintenance has been encouraged by the 
Federal Government for more than a decade. Each 
of the Revenue Acts from 1926 to date has contained 
a provision substantially similar to Section 165 ex- 
empting pension trusts, while Section 23(p) dealing 
with deductions by employers first appeared as Sec- 
tion 23(q) of the 1928 Act.? 

Together, these sections outline a comprehensive 
system under which the employers creating the trust, 
the trusts themselves and the beneficiaries thereunder 
receive special treatment for income tax purposes. 
Reasonable pensions paid directly to retired or dis- 
abled employees or contributions to a trust established 
fer that purpose have always been deductible from 
gross income as ordinary and necessary business ex- 
penses.? In addition, since 1928, Section 23(p)(1) 
and its predecessors have provided that: 


“An employer establishing or maintaining a pension trust 
to provide for the payment of reasonable pensions to his 
employees shall be allowed as a deduction . . . a reasonable 
amount transferred or paid into such trust during the taxable 
year in excess of .. . contributions (to cover pension liability 
accruing during the taxable year) but only if such amount 
(1) has not been theretofore allowable as a deduction, and 
(2) is apportioned in equal parts over a period of ten consecu- 
tive years beginning with the year in which the transfer or 
payment is made.” 


In an effort to apply a uniform standard of deducti- 
bility for compensation paid to both active and retired 
employees, considerable stress is laid upon the word 
“reasonable.” Article 23 (p)-1 of Regulations 101 
restricts the deduction allowed under Section 23(p) 


to “reasonable” amounts paid to a pension trust main- 

* Attorney and Tax Consultant, Des Moines, Ia. 

‘See: ‘‘The Senate Looks at Profit-Sharing’’ Congressional Digest, 
Jan, 1939, p. 5-32; Paul and Mertens Law of Federal Income Taxa- 
tion, p. 39-55, incl.; 1938 Cum. Supp. to Vol. III reviews the history 
of treatment for tax purposes; Albert Handy, ‘‘Private Pension 
Plans and the Revenue Act’’ 16 New York University Law Review, 
March, 1939, p. 408-434. 

* Hibbard, Spencer, Bartlett & Co., 5 BTA 464, Acq. VI-2 CB 3; 
Elgin Natl. Watch Co., 17 BTA 393 Acq.; Oxford Institute v. Com., 
33 BTA 1136; Caxton Printers, Ltd., (1933) 27 BTA 1110. 
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tained for payment of “reasonable pensions to his 
employees” pursuant to a “reasonable pension plan, 
actuarially sound.” It seems then that the plan must 
be established in good faith, that the annual contri- 
butions should cover current or accrued liability for 
pensions and that the pensions granted must bear a 
fair and equitable relation to services rendered. Con- 
tributions covering accrued liability are deductible 
over a ten-year period, provided the trust is exempt 
under Section 165 in each of those years.* 


Exemption of Pension Trusts 


Although Section 165 complements Section 23(p) 
allowing contributions to be deducted, it covers a 
broader field. In addition to pension trusts, it deals 
with those forming a part of stock bonus and profit 
sharing plans. To meet the terms and conditions out- 
lined in Section 165, an employer must establish or 
maintain a trust which: 


(a) forms part of a pension plan 

(b) for the exclusive benefit of some or all of his employees, 
which is 

(c) financed by contributions from the employer or em- 
ployees, or both, and formed 

(d) for the purpose of distributing to such employees the 
earnings and principal of the fund accumulated in ac- 
cordance with such plan; and, commencing January 
1, 1940, 

(e) it must be impossible under the terms of the trust 
instrument for any part of the corpus or income to be 
used for, or diverted at any time to purposes other than 
the exclusive benefit of the employees until after all 


liabilities to emplovees under the trust have been sat- 
isfied. 


Valid Trust 


The fund to which an employer’s contributions are 
paid must be recognized as a valid trust under the 
laws of the state in which it was created and must 
be set up as a distinct entity apart from the employer’s 


* Paul and Mertens, supra. © 23.1119 E. p. 55. 
* Merril Trust Co. v. Com., (1931) 21 BTA 1409. 
























































































































































































































regular business organization. Until a legally binding 
trust agreement or indenture is properly executed, no 
“trust” exists. Therefore, no deduction will be allowed 
merely because a book reserve for pensions is set up 
or funds are transferred to a separate “Pension Trust 
Fund Account” in a bank.® 

To determine whether a trust actually was created, 
all of the surrounding circumstances as well as cor- 
porate records must be considered. This test was 
applied in Dayton v. Commissioner® where a resolution 
of the Board of Directors stated that a trust “shall 
be and the same hereby is established” but a formal 
agreement was not executed until one day after the 
close of that tax year. It was argued by the taxpayer 
that a pension trust must have existed since funds 
appropriated for that purpose had been invested in 
bonds earmarked for the trust and deposited in a 
safety deposit box controlled by the trustee. Never- 
theless, disallowance of a $20,300 deduction was sus- 
tained on the theory that taking preliminary steps is 
not equivalent to the establishment of a pension trust. 





























































































































Pension Plan 








In addition to their requirements, a pension trust 
must form part of a “plan” for the payment of rea- 
sonable pensions. The Revenue Act does not define 
this term but Regulations 101 demand “.. . a definite 
written program and arrangement signed by such 
employer and communicated to . . . employees” af- 
fected thereby.” A plan may include any number of 
provisions, but it should at least set out the restric- 
tions on eligibility; provide for establishment of a 
trust and administration of the plan by designated 
trustees; fix the rate and basis of contributions and 
describe the benefits to be conferred. Beside these 
essentials, the method of administering the fund and 
the powers of the trustees should be outlined. Finally, 
the employer’s power to alter, amend or revoke the 
plan and any trust established pursuant thereto should 
be unequivocably stated.® 

When the employer is a corporation, both the plan 
and the declaration of trust should be included in the 
corporate minutes together with a resolution of the 
Board of Directors reviewing the principal features 
and ordering the proper officials to carry them into 
execution. If a lump sum payment is made on account 
of accrued liabilities, approval of the contribution 
should be obtained by a record vote of stockholders. 

Neither the law nor the Regulations impose any 

‘restrictions upon the methods of financing a pension 
trust or of determining eligibility. The entire cost 
of pensions for past and present services may be met 
by the employer, or an equal share may be contributed 
by emplovees. Participation may be either optional 
or compulsory. In fact, any reasonable eligibility 
requirements may be imposed, including maximum 
age limits for admission, and minimum length of 
service.® 




















































































































































































































5’ Oxford Institute v. Com., 33 BTA 1136. 

® Dayton Co. v. Com., (1937) 90 F. (2d) 767. 

7 Art. 165-1(a) p. 409, Reg. 101. 

*’ Acknowledgment is made of the courtesy of M. B. Folsom, 
Treasurer of the Eastman Kodak Company and F. W. Pierce of the 
Standard Oil Company of New Jersey in supplying copies of pension 
plans on which these suggestions are based. 

97, T. 2315, 5 V-2 CB 56; I. T. 3266, 1939-13-9756 (p. 3); Hooker 
v. Hoey (1939), 27 F. Supp. 489, 39-1 ustc { 9268, (mame of plan 
is immaterial). 
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Investment of surplus funds should be provided for 
so that the largest income consistent with safety can 
be obtained. So long as the principal object is to 
accumulate funds for the payment of reasonable pen- 
sions there seems to be no objection to making loans 
to participating employees to finance home-building 
or to meet personal debts. A directly contrary ruling 
involving years prior to 1926, when pension trusts 
were first exempted, apparently i is not applicable. Ex- 
tensive dealings in stocks of the employer or other 
corporations would not be advisable, however, since 
it may render the fund taxable as an association." 


Scope of Benefits 


A pension trust which includes all of the executive 
and managerial personnel, as well as clerical help and 
factory workers, is undoubtedly exempt. However, 
the status of plans for the benefit of smaller groups 
is more difficult to determine. 

Section 165 extends exemption to pension trusts 
for the exclusive benefit of some or all employees, and 
apparently permits pension benefits to be conferred 
upon a selected class or classes. Article 165-1 of Regu- 
lations 101 interprets this statute somewhat more 
narrowly and, if sustained by the courts, will deny 
exemption to pension trusts benefitting only the higher 
officials. This article, which appeared for the first 
time in Regulations 101, states that a pension plan 
and trust should be: 


. solely designed and applied to enable all or a large 
percentage of the total number of the employer’s clerks and 
workmen (as distinguished from persons in authority) to 
share in the capital or profits of such employer’s trade or 
business or to provide for the livelihood of such employees 
upon their retirement from employment. ... This 
does not include devices for paying profits or salaries to 
shareholders or officers, but a trust applied without discrim- 
ination to all the employees and officers of the employer as 
one group, may be within its meaning.” 

While the scope of pension trusts is not expressly 
limited in any other portion of the Regulations, an 
employer claiming a deduction under Section 23(p) 
must explain the reason for excluding any class of 
employees and the general nature of their duties.” 

In Harris,** decided late last year, the Board re- 
fused to follow Article 165-1. Instead, it recognized 
the validity of an employees’ trust established and 
maintained solely for the benefit of senior executives 
of a banking corporation. Earlier decisions dealing 
with pension trusts either have disregarded the question 
or have assumed that these trusts were valid even 
though all employees were not included.’? On the 
other hand, two recent decisions of the Board point 
out that a trust created primarily for the benefit ot 
corporation officers, who are also the principal stock- 
holders, is not for the exclusive benefit of ‘ ‘employees’ 
within the meaning of Section 165. Whatever may be 
the correct rule regarding pension trusts solely for 
executives, it is clear that such trusts may not be 


1%” Sears Roebuck & Co. Employee’s Savings and Profit-Sharing 
Pension Fund v. Com., (1931) 45 F. (2d) 506; Schroeder Employees 
Thrift Club v. Com., (1937) 36 BTA 645 (stock trading syndicate 
distinguished from employees trust). 

11 Art. 23 (p)-2, p. 118, Reg. 101. 

ua Harris v. Com., BTA memo. opinion, Oct. 27, 1939, 393 CCH 
1 7464-A, 

2 Kingsbury v. Com., (1935) 31 BTA 1126 (validity of trust for 
benefit of President, Treasurer and four Vice-Presidents of oil 
corporation assumed). 
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used as devices for concealing unreasonable salaries 
or postponing the taxation of dividends. Actual oper- 
ations of a pension trust rather than the formal provi- 
sions of the plan or indenture are the best evidence 
of its true character. 

In Parker v. Commissioner,* the president of a cor- 
poration owned 97 out of 120 outstanding shares of 
stock, while his son held 19 of the remaining 23 shares. 
Pursuant to a resolution of the Board of Directors, a 
pension trust fund was created 


“for the sole and exclusive benefit of such officers and em- 
ployees of the company .. . who desire to take advantage 
thereof and who can qualify therefor under the rules and 
regulations hereinafter set forth.” 

The president and principal stockholder was ap- 
pointed manager of the pension fund also, with full 
authority to fix the amount of contributions from 
employees and the monthly pensions awarded each 
applicant. In this capacity, the “President-Treasurer- 
General Manager” granted his estate or beneficiaries 
$25,000 in the event of his death before attaining the 
age of 65 and a life annuity of $250 per month to 
himself if he survived. 

Awards of $5,000 each in case of death prior to age 
65, or $50 a month for the duration of their lives if 
they survived were granted to the chief of the engi- 
neering staff and the production manager. The firm’s 
secretary was awarded a life annuity of $50 per month 
commencing on September 10, 1958, together with 
alternative benefits. Twenty-one persons were em- 
ployed by this firm, but the above-mentioned officials 
were the only ones awarded benefits during the first 
four years after the trust was established. Testimony 
before the Board of Tax Appeals later revealed that 
the other 17 employees had never been notified of the 
fund’s existence. 

The entire cost of these awards was borne by the 

corporation which contributed $3,000.40 to the pension 
trust. Approximately 81 per cent of the total amount 
was expended for premiums on an annuity policy 
covering the award to the principal stockholder- 
employee. On the theory that there was no bona-fide 
pension trust for the “exclusive benefit of employees,” 
the Commissioner classified the sum expended on this 
policy as additional compensation for services rendered 
and assessed a deficiency against Parker which was 
later sustained by the Board of Tax Appeals. Mem- 
ber Leech conceded that in form the arrangement 
might appear to be a valid pension trust, but empha- 
sized that Section 165, complemented by Section 23(p), 
was intended: 
‘.. . to encourage employers to share the profits with their 
employees and to provide some measure of security ... by 
means of pensions when the earning power of the employees 
has decreased or ended.” 

Furthermore, the titles of both sections and their 
wording indicate that they were not intended to apply 
to “. . . provisions for the security of stockholders 

’ since profit-sharing is their right at all events. 
The issue, then, was whether a trust ostensibly com- 
plying with Sections 165 and 23(p) was created for 
the “. . . exclusive benefit of employees.” Statements 
to that effect in a resolution of the Board of Directors, 
the trust instrument and rules and regulations of the 
pension trust fund were held not to be conclusive. 





* Parker v. Com., (1938) 38 BTA 125. 









TAXATION OF EMPLOYEES’ PENSION TRUSTS 151 


Proceeding through form to substance, the Board 
set out its views as to the proper tests: 


“c 


. nomenclature cannot and does not, alone, establish the 
crucial fact that the pension trust fund here was created 
ior the exclusive benefit of some or all of its employees... . 
That fact is determinable from the instrument creating the 
trust, the rules and regulations controlling its administration, 
the circumstances surrounding both, and what was actually 
done pursuant thereto.” 

According to testimony of the petitioner, this trust 
fund was created 


*.. . for the purpose of providing the salaried employees of 
the company who, possessing hothing but such salaries and 
having no interest in the corporation and would thus not be 
benefited by its future growth or prosperity, something in the 
nature of a saving which would insure to them when they 
became too old to work or lost their employment after years 
of service.” 

Had its operations and general set up disclosed 
actual compliance with this expressed purpose, the 
Board undoubtedly would have overruled the pro- 
tested deficiency. Under the circumstances, however, 
an award of more than 81 per cent of all benefits to 
the one individual who was in a position to secure 
the greatest benefit from future prosperity of the com- 
pany nullified these laudable intentions. 

Wean v. Commissioner’* presents an even more 
striking example of nonconformity with the under- 
lying purposes of Section 165 and 23(p). With the 
exception of two shares, all of the stock in an engi- 
neering firm was owned by its president, who was 
also treasurer, general manager, and “manager” of a 
pension trust fund. He then granted himself an award 
of $50,000 in the event of death or a monthly life 
income of $500 after attaining the age of 50. Although 
several other executives were admitted to participa- 
tion, over 94 per cent of the benefits went to the 
controlling stockholder-employee. 

In both the Parker and Wean cases, the Board of 
Tax Appeals held that the amounts expended on 
behalf of the petitioners were taxable to them as 
additional compensation. In each instance, the dis- 
crepancy between the pensions granted the major 
stockholder and other executives permitted to share 
was entirely too flagrant. Under no circumstances 
could these plans be interpreted as being intended for 
the “exclusive benefit” of employees. 

While there is no ruling directly in point, there 
seems to be no reason why stockholder-employees 
cannot be permitted to share in a pension plan pro- 
vided they do so on some equitable basis. If benefits 
bestowed are clearly in proportion to salary plus 
bonuses, rather than their interest in the corporation, 
the plan probably would comply with Sections 165 
and 23(p). Unlike corporation stockholders, indi- 
vidual proprietors or members of a partnership may 
not participate in an employees’ pension trust on the 
theory that an individual cannot employ himself.’ 


Revocability 


Prior to the amendments contained in the 1938 Act, 

a pension plan was exempt if it met the tests already 

outlined. As amended, Section 165 imposed an addi- 
(Continued on page 187) 


'*Wean v. Com., BTA memorandum opinion, Docket No. 89150, 
CCH Dec. 10,490-C. 
7, T. 3268, 1939-14-9973 (p. 7). 

























































































































































































































































































































































































































































































































































































routine tax problems of accountants, but rather 

with those that are not usual, and with some as 
to which the answers are not clear. In order to de- 
termine whether there is 
any recognized profit or loss 
from a sale or exchange of 
securities, it must first be 
decided whether there has 
been a sale or an exchange 
within the meaning of the 
law. If there has been, it 
is necessary to ascertain the 
amount of the proceeds, and 
the basic cost of the securi- 
ties sold or exchanged, the 
difference being the result- 
ing profit or loss, and then 
whether the profit or loss 
is recognized must be de- 
termined. The discussion 
therefore will consider some 
phases of the following 
topics: Sale, exchange, tax- 
free exchanges, liquidations, 
redemptions, proceeds, basis, 
recognition of loss, holding 
period, limitations on losses, and non-allowance of losses. 


7. a discussion will not deal with the ordinary 





Sale or Exchange 


Although the courts have frequently defined the 
term “sale” and “exchange,” we fortunately do not 
have to concern ourselves with distinguishing between 
the two. If any disposition of property is a sale or 
exchange, then unless it is an exchange of a non- 
taxable character, we must address ourselves to the 
problem of computing the gain or loss without decid- 
ing whether the transaction is a sale or an exchange. 

According to the regulations: ‘“Non-recognition is 
accorded by the Act only if the exchange is one which 
satisfies both (1) the specific description in the Act 
of an excepted exchange, and (2) the underlying pur- 
pose for which such exchange is excepted from the 
general rule.” (Reg. 101, Article 112 (a)(1)). 


Date of Sale 


Where securities are sold in one year, but delivery 
and payment therefor does not take place until the 
following year, as in the case of transactions on 
security exchanges during the last two days of De- 
cember, it has been held that the date of sale is the 





* Based on an address before the National Association of Cost 
Accountants, New York City, Dec. 13. 1939. 
** C, P, A., and Attorney at Law, New York City. 
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trade date and not the date on which the delivery 
of the stock and payment therefor takes place.’ 


The Treasury had a different rule and it took many 
adverse decisions to induce it to change it. However, 
this has been done, and the Treasury finally revoked 
its prior rules and acquiesced in the reasoning of the 
decision.?. This action was followed up with a ruling ® 
to the effect that the rule applies equally whether 
there is a resulting gain or loss. There is some doubt 
as to the correctness of the ruling if a gain results, 
and the vendor is on a cash basis. It is also to be 
noted that both rulings refer to transactions on a 
Stock Exchange. However, there is no doubt that 
the rule applies to all transactions in the sale of securi- 
ties where in the words of J. T. 3323 “the transac- 
tion was consummated except for the delivery of the 
stock.” The ruling goes somewhat beyond the re- 
ported cases, since in all of them the particular shares 
which the taxpayer intended to sell were known and 
could be identified, but the rule is not limited to such 
situations. The difference between the rule and the 
decisions apparently creates some doubt as to its 
application. The Association of Stock Exchange 
Firms in a notice to its members of this rule states: 

“In view of said ruling, it is not now necessary that the 
delivery of the securities be made in the same year, provided 
the obligation to make delivery be so fixed that the loss is 
reasonably certain in fact, and ascertainable in amount, and 
that sufficient identification is made of the securities sold, 
to enable title thereto to pass.” 
introducing conditions which are not in the ruling 
but lurk in the decisions. 

It is open to question whether this rule would apply 
to sales on stock exchanges on a “seller 10” or 
“seller 30” basis, under which the seller has 10 or 
30 days to make the delivery and payment is not to 
be made until the time of delivery, as this ruling is 
limited to “regular way” transactions, but these trans- 
actions come more nearly within the facts underlying 
the decisions. 


Exchanges 


Conversion of bonds into stock of the same com- 
pany, pursuant to a right provided for in the bond, 
is not a taxable exchange.* If, however, they are 
exchanged for the stock of another corporation, pur- 
suant to an option contained in the bond, the trans- 
action is taxable. 

I, T. 3056 * so holds on the theory that the exchange 
is not a tax-free reorganization. Supported by dictum 
in Rose v. Trust Co. of Georgia,® but the logic of the 





1Ruml v. Commissioner, 83 Fed. (2d) 257, 
2G. C. M. 21503, 1 R. B. 1939-34, p. 8. 

27. T. 3323, 1 R. B. 1939-40, p. 2. 

4G. C. M. 18436, CB 1937-1, p. 101. 

5 CB 1937-1, p. 101. 

677 Fed. (2d) 255, 1 ustc J 331. 


36-1 ustc {| 9221. 
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General Counsel Memorandum would seem to apply 
to this situation as well. In both cases the right of 
conversion was bought with the bond, and there is 
good ground for arguing that the cost applies either 
to the bond or the stock, in whichever form the holder 
chooses to retain his alternative investment. 


Liquidations 


Corporate liquidations are defined in the law as 
either “complete” or “partial.” ? 

A distribution must meet the definition of either of 
these terms to be included therein, otherwise it may 
be regarded as a dividend or a capital distribution.® 

A distribution must meet the precise terms of the 
definition or it is not either a complete or partial 
liquidation.® 

A complete liquidation is defined as one under a 
plan pursuant to which distribution will be com- 
pleted not more than three years after the end of the 
year in which the first liquidation distribution is made. 
This means that a liquidation in fact complete, but 
taking place over a period of five years for example, 
will not meet this definition and the gain therefrom 
will be a short term gain. 

The difference in treatment between complete liqui- 
dations and partial liquidations is: That while in both 
the basis must first be recovered, and the resulting 
gain or loss is a capital gain or loss, if a gain results, 
the gain from a complete liquidation is taxed accord- 
ing to the holding period of the stock as long or short- 
term, whereas the gain from a partial liquidation is a 
short term gain only. In both cases losses are short 
term or long term, depending upon the holding period 
of the stock. The one exception to the foregoing is 
that the gain from a complete liquidation of a foreign 
holding company is treated as a short term gain. 


Redemptions 


Redemption of preferred stock has been held to 
be a partial liquidation.2® This is of practical im- 
portance when preferred stock is redeemed. You 
should then study the taxpayer’s status, and see if 
you want a long term or short term gain. If you 
want a long term gain, it is advisable to sell the pre- 
ferred stock before the redemption price is received. 


Partial Liquidations 


The exchange by a holding company of a subsidiary 
company’s stock for its own stock is a “partial 
liquidation.” ™ 


Query. Suppose a company buys its own stock on 
market or in a private deal for retirement—the facts 
being known—is this a partial liquidation? I think 
this question is unsettled. 


If you have a gain on liquidation of stocks acquired 
at different prices, should the gain or loss be com- 


* Sees. 115 (c), and 115 (i). 

8 Sec. 115 (d). 

® Beattie Investment Co. v. U. S., 101 Fed. (2d) 850, 39-1 ustc 
1 9376, 

” Reg. 101—Article 115-5 (c). 

11 Prescott v. Com., 76 Fed. (2d) 3, 35-1 ustc § 9208, re Coco-Cola 
International stock exchanged for Coco-Cola stock; Souther et al., 


39 BTA 197, re General Motors Securities Co. stock exchanged for 
General Motors stock. 
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puted on the basis of cost of separate lots so that 
you may have a gain taxable in full and the loss 
deductible only in part, in the case of a corporation, 
or in the case of an individual, may you have a short 
term gain and a long term loss? 


In Norman Cooledge, the Board of Tax Appeals 
held that gain or loss must be computed on separate 
lots, but the decision is in process of review, by the 


Board, and pending the review the decision was 
vacated. 


Partial liquidation may be part of a “tax free reor- 
ganization” and gain—(cash) taxed in full.*® 


An interesting question arises when a corporation 
starts distributions under a plan of complete liquida- 
tion conforming to the definition thereof in Sec- 
tion 115 (c), makes a distribution pursuant to such 
plan during the taxable year, but thereafter does not 
proceed with the liquidation, but decides to renew 
operations. Is the character of the distribution 
changed by acts in subsequent years? There is no 
answer to the question given by the decisions and 
it is anybody’s guess. 

A partial liquidation is defined as “one of a series 
of distributions in complete cancellation or redemp- 
tion of all or a portion of its stock.” ™* 

Doubt on the accuracy of this regulation is created 
by the decision in Quinn,’ to which the Commissioner 
acquiesced, which held that redemption of part of the 
stock of a company, if such redemption was part of 
the process of complete liquidation, may not be sep- 
arately treated as a partial liquidation, but is never- 
theless to be regarded as a distribution in complete 
liquidation. 

There are two important exceptions to the rule that 
amounts received in liquidation are to be treated as 
proceeds from sale or exchange of securities with a 
resulting capital gain or loss. Section 112 (b)(6) pro- 
vides that no gain or loss is recognized if a corpora- 
tion liquidates its subsidiary and the conditions of 
that section are met. 

Section 112 (b) (8) and Section 371 also provide that 
no gain or loss shall be recognized in the case of cer- 
tain exchanges in obedience to orders of the Securities 
and Exchange Commission made pursuant to the 
Public Utility Holding Company Act. 

In the case of complete liquidations of subsidiaries, 
the subsidiary’s basis for the property received in 
liquidation becomes the basis of the parent and simi- 
larly the holding period of the subsidiary becomes the 
holding period of the parent.’® 


Proceeds 


The amount realized from a sale or other disposi- 
tion of property is the sum of money received plus 
the fair market value of any property which is re- 
ceived. The regulation states that the fair market 
value is a question of fact, and only in rare and ex- 
traordinary cases will property be considered to have 

#40 BTA 110; original holding reaffirmed in 40 BTA —, No. 195, 
403 CCH 9 7157. 


18 Terhune, 40 BTA 111. This is an interesting case involving a 
decision on ‘‘first-in, first-out’? rule, partial liquidation and reor- 
ganizations, all arising out of a relatively simple transaction. 

14 Reg. 101, Article 115-5 (c). 

1% 35 BTA 412. 
1% Sec. 113 (a) 15. 
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no fair market value.’ However, one court at least 
has recognized that “fair market value” is not so 
universal a phenomenon as to justify the statement 
in the regulations that only in rare and extraordinary 
cases does property have no market value."® 


Blockage Rule 


Where in a taxable exchange a large block of se- 
curities is received, and the fair market value of such 
block becomes important, the “blockage” theory, 
namely, that the fair market value of a large block 
may be less than the value based upon sales or quota- 
tions for 100 share units may apply. This theory was 
upheld and adopted by the Treasury Department 
under the gift tax, and the estate tax law by T. D. 4901 
and 7. D. 4902. 

\s fair market value is a determining factor in 
many income tax situations, the principle is appli- 
cable there as well, even though Article 113 (a) 14-1 
has not vet been amended, it contains a statement 
that value should be determined by ascertaining the 
fair market value of each unit—and not by an estimate 
of what a whole block would bring if placed on the 
market at one time. 

The market value of a large block must be estab- 
lished by evidence. The court will not assume that 
it will sell for less than a small block.’® 


Restrictions on Sale of Stock Received 
as Affecting Value of Proceeds 


Where stock received in a taxable exchange is re- 
stricted against sale, it may have no market value.” 
This is a very important matter to bear in mind both 
in planning exchanges and in determining the taxable 
results flowing from exchanges. The broad principle 
adopted by the Supreme Court in the case cited has 
been followed in some cases and distinguished in 
others. The precise nature of the restrictions must 
be ascertained in order to determine whether such 
restriction deprived the securities of a fair market 
value. All of the decisions consider that question, and 
apparently none of them have considered whether the 
stock as restricted has any fair market value. That 
is, how much below the value of the unrestricted 
shares were the restricted shares worth. 

A voluntary agreement to abstain from sale for a 
period of time (entered into for the purpose of main- 
taining a market) is not considered in determining the 
market value of the property received, nor may a tax- 
payer postpone the taxation of a gain involved in the 
acquisition of property by an agreement not to sell 
for a certain period that which he has received.' 

Amortization of premium and discounts are not 
allowed in determining gain or loss.** 


Basis 


Inherited Property—The valuation at the date of 
death as per estate tax return is deemed to be the 
value. The value must be taken at the time of death 


7 Reg. 101, Art. 111-1. 

an oh ant v. Walbridge, 70 Fed. (2d) 683, 4 ustc © 1284; 
cert. denied in Helvering v. Walbridge, 293 U. S. 594, 55 S. Ct. 109. 

w Jenkins v. Smith, 21 Fed. Supp. 251, 37-2 uste {| 9539. 

* Helvering v. Tex-Penn Oil Co., 300 U. S. 481, 37-1 ustc § 9194. 

2G & K Manufacturing Co., 76 Fed. (2d) 454, 36-1 ustc {§ 9017. 
Reversed by the Supreme Court on another ground, that it was 
a reorganization and not a sale, 296 U. S. 389. 
= Corn Exchange Bank, 6 BTA 1538. 
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regardless of the fact that actual distribution takes 
place later,?* and regardless of the fact that tax is 
based on valuation one year after date of death. 

There is a case in which the inheritance tax valua- 
tion was disregarded by superior evidence of value.* 

If in payment of a legacy of a fixed sum, bene- 
ficiary takes securities at market values at time of 
settlement, value at settlement date, not date of death, 
is his basis. The transaction is treated as a “sale” 
by the estate to the beneficiary.” 


Bargain Purchase of Stock by Employees 


Article 22 (a)(1) provides that on the sale by an 
employer to an employee of property below its fair 
market value the difference is income to the extent 
that it is compensation for services. 

The decisions generally are against the Commis- 
sioner’s position, but he has not changed it.2° The 
case of Omaha National Bank v. Commissioner,”* holds 
that there can be no realization of income on the 
mere purchase of property. 

A decision in favor of the Commissioner is that in 
Erskine v. Commissioner.**> In this case the number 
of shares under option was dependent on future re- 
sults. Difference in facts between this and the Geese- 
man case does not seem to justify the decisions, but 
there it is. In a recent decision,*** the Board held 
that employees receiving stock pursuant to a stock 
bonus plan, under which an employee’s ultimate re- 
ceipt of the stock depended upon his continuance in 
the employ of the company, were taxable upon the 
receipt of the stock to the extent that the value at 
the time of distribution exceeds the amount contrib- 
uted by them. 

Property Aquired at Less Than Market Value 

Cost is the basis, except in dealing with employees 
or stockholders. In one case a taxpayer, in consid- 
eration for an agreement to refrain from competition, 
was allowed to purchase stock at 1/11 of its true 
value. He reported no income from the purchase 
through an innocent mistake of law, but was never- 
theless allowed to use the value as a basis when he 
sold the stock.”® 

In another case, however, under similar facts, the 
Court held the taxpayer to his cost, and distinguished 
the Salvage case on the ground that the estoppel issue 
was not presented.*° 


Purchase under Option 


Cost (option price) and not value at time of pur- 
chase, is the basis.. In Fincke,*' the taxpayer sold 
stock to members of his family at $125,000 less than 

value, and they immediately sold at a profit. The 
Treasury Department asserted that he was taxable on 
the entire profit. The 
sale by taxpayer at cost valid, even if less than value 
—gift of $125,000. 

% Sec. 113 (a) (5). 

* Powell, 10 BTA 166. 

> Wm. R. Kenan, Jr., 
No. 138. 

*6 Geeseman, 38 BTA 258. 

7: 


21 (Farrington Estate), 
*8 26 BTA 147. 


5 Fed. (2d) 434. 


28a Jackson, 40 BTA —, No. 169, 403 CCH © 7122 (Carborundum Co.). 


2° Helvering v. Salvage, 297 U. S. 106, 36-1 ustc © 9064. 
3% Commissioner v. Farren, 82 Fed. (2d) 141, 36-1 ustc § 9095. 
3139 BTA 510. 


soard of Tax Appeals held the 


40 BTA —, No. 124, Ewing, 40 BTA —. 
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Property Aquired at More Than Market Value 


Excess is held to be a gift, and the basis held to be 
the fair value.3? In another case, however, where an 
heir took securities from an estate instead of a cash 
legacy at an agreed value (the appraised value for 
estate tax purposes) which was higher than the mar- 
ket value, his cost was held to be his basis.** 


Apportionment of Cost 


If two classes of stock are bought in bulk, for ex- 
ample: common stock received as a bonus for the 
purchase of preferred stock, the price shall be fairly 
apportioned as between all stocks.** 

If, however, that is impracticable you must recover 
the cost before any profit emerges. Likewise you 
must sell everything before you have a deductible loss.*° 

Where the new stocks received have no market 
value no allocation can be made, the taxpayer is en- 
titled to recover the original cost before a gain will 
be recognized, and must dispose of all of the assets 
before any loss will be recognized.*® 

In Stanley Hagerman, the cost of a unit consisting 
of a share of bank stock and a share of a security 
affiliate, bought as a unit, was split-up between the 
two at the time of dissolution. 

This case involved the stock of the First National 
Bank of New York and the First Security Company, 
and apparently the Board approved of an allocation 
of cost in accordance with asset value of the two com- 
panies at the time of purchase. This is a strange, and 
it seems to me, unjustified basis for apportioning cost 
of securities that were selling without regard to 
asset values. In de Coppet et al. v. Helvering,*™ de- 
cided by the Court of Appeals, Second Circuit, on 
January 15, 1940, the Hagerman case was “distin- 
guished” in a fashion that leaves it with little authority. 


Identification of Shares 


Article 22 (a)(8) describes the “first-in, first-out” 
rule where stock is purchased at different prices, and 
the identity of the lots cannot be determined. 

Note that this applies only if the identity cannot 
be determined. If either the taxpayer or the Commis- 
sioner can identify them the rule does not apply. 

The rule states a presumption that is rebuttable. It 
does not estop the taxpayer from producing evidence 
of the identity of the shares sold. Wherever for one 
reason or another the shares sold can be, and by the 
evidence are, identified with the lots purchased, there 
is no occasion to use the rule.*® 

Where securities are kept in separate depositories, 
deliveries by the depositories identify the shares suffi- 
ciently to prevent the arbitrary use of the “first-in, 
first-out” rule.2® Averaging cost of stock is not 
permitted.*° 

Where stocks are held by brokers in their own 
name commingled with stock of their own or of other 


° McDonald, 28 BTA 64. 

‘Matheson v. Commissioner, 82 Fed. (2d) 380, 36-1 ustc § 9143. 
* Reg. 101, Art. 22 (a) (8). 

5 Axton, 32 BTA 613. 

“6 Green, 33 BTA 247. 

* 34 BTA 1158, aff'd. 102 Fed. (2d) 281, 39-1 ustc {§ 9326. 

*a 404 CCH { 9190. 

* Snyder, 29 BTA 39. 

“ Bancitaly Corporation, 34 BTA 494, 

*G. C. M. 11743, CB A-2, p: 31. 
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customers, and are concededly incapable of identifica- 
tion, the Supreme Court has held in effect that the 
designation by the customer of the lot he desires to 
sell, if transmitted to the broker, will be sufficient.*™ 

If, however, in spite of the declared intention of 
the customer, a broker delivers certificates which can 
be identified as coming from some lot other than that 
designated, the cost of the certificates actually deliv- 
ered will control. Erroneous delivery by taxpayer’s 
agent controls over orders to the broker.** 

Bear in mind, however, the Wall Street custom of 
identifying preferred shares. There is usually no such 
commingling of these as to prevent identification. 

If shares are acquired at various prices and various 
times, and are exchanged in a tax-free reorganization 
for shares of a new corporate entity, aggregate cost 
basis of original stock must be averaged over the new 
stock received. The Treasury Department is follow- 
ing this rule but has not announced a change in its 
own rule.*? 

The Von Gunten case is based on a theory that the 
“first-in, first-out” rule does not apply. It would seem 
therefore that if you could identify the exchanges, as 
for example by making exchanges of separate blocks 
on different days, or by identifying securities ex- 
changed with the securities received, that the direct 
cost basis should apply. 

However, in Florsheim v. Commissioner,*® where 
identification was made, the Board held that the 
Von Gunten decision required averaging of all the new 
shares received. I do not think that it is really 
authority for that proposition. 

The holding period must nevertheless be computed 
as of the date of the acquisition of the original stock.“ 

If, however, the stock is received simply as a result 
of a split-up of the stock of the same corporation, the 
averaging rule does not apply. In such case you can 
identify by designation, as well as by reference to 
certificate numbers, otherwise the “first-in, first-out” 
rule applies.*® 


Recognition of Gain or Loss 


Corporate Capital Gains —Corporations operate un- 
der a different rule than individuals. Classification of 
security transactions between long term and short 
term has no significance to corporations in 1939. All 
their security transactions are treated together. If 
they show a net profit, the profit is reportable in full. 
If they show a net loss, then, except for certain bond 
losses of banks and trust companies, corporations can 
deduct only up to $2,000 of any loss. There is no 
carrying forward of the loss. 

The limitation of $2,000 will still apply to foreign 
and domestic personal holdings companies, but for all 
other companies, including banks, the rule for 1940 
is that long term capital gains are fully deductible 
from corporations’ other income but in respect of 
short term capital losses, corporations are treated the 
same as individuals, that is, short term losses are de- 
ductible only from short term gains, and excess of 





40a Helvering v. Rankin, 295 U. S. 123, 35-1 ustc { 9543. 

*1 Davidson v. Commissioner, 305 U. S. 44, 38-2 ustc § 9548. 

42 Von Gunten v. Commissioner, 76 Fed. (2d) 670, 35-1 ustc { 9306. 
#40 BTA 103. 

## Sec. 117 (h). 

* 383 CCH { 4532. 
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losses become a net short term capital loss carry-over 
for the following year.*® 

So if in 1939 a corporation has an excess of capital 
losses, postpone additional loss to 1940 as it may then 
become a long term loss deductible from ordinary 
income in 1940. 


Dealers and Traders Distinguished 


It is important to differentiate between traders and 
dealers. A trader is one engaged in the business of 
buying and selling securities, but he has no regular 
clientele. He is not a securities merchant. 

A dealer on the other hand holds securities pri- 
marily for sale to customers in the regular course of 
business. A dealer’s gains and losses, individual or 
corporate, are includable in full, regardless of how 
long the securities dealt in were owned prior to 
the sale. 

A dealer in securities may adopt an inventory 
method, too, either (1) cost, (2) cost or market which- 
ever is lower, or (3) market.*’ 


Wash Sales 


If 30 days before or after the sale there is an off- 
setting purchase, no deduction of the loss is allowed 
to an individual or to a corporation, except to a cor- 
poration which is a dealer in securities, or to an 
individual who is a dealer or a trader in securities, 
with respect to transactions in the ordinary course 
of business. 

The rule applies if there is a corresponding pur- 
chase or if a contract or option to acquire the same 
stock has been entered into. It does not apply if 
similar securities are received through a non-taxable 
exchange. 

These provisions apply if stock is purchased through 
the exercise of rights within 30 days before or after 
a sale at a loss. They do not apply if the property 
was acquired by inheritance or gift.** 

The loss restriction applies not only on buying back 
the same securities, but also if “substantially identical” 
securities are reacquired. There is no definite rule to 
decide when one security is substantially identical 
with another. For example: The Board of Tax Ap- 
peals held that voting trust certificates for common 
stock and common stock are substantially identical ;*® 
whereas the Commissioner ruled that non-voting stock 
was not substantially identical with common stock 
having voting power of the same company.*° 

Aside from such situation, difficulties arise in decid- 
ing whether bonds of one issue are “substantially 
identical” with bonds of another issue of the same 
debtor. If such a problem presents itself, it is better 
to consult the cases since the decisions are not at all 
consistent. 


Family Transactions 


No loss can be deducted where it results directly 
or indirectly from sales between members of a family. 
The word “family” is specifically defined in the law 





Sec. 117. 

4 Reg. 101. Art. 22 (c)-5. 

4 7, T. 2890, CB XIV-1, p. 225. 

” Kidder, 30 BTA 59. 

$07, T. 2585, X-2 CB, p. 182. 

51 See Sec. 24 (b) for a complete list. 
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and embraces a business partner, in addition to hus- 
band and wife, brothers and sisters, parents and children. 


The same limitations are imposed upon sales to a 
controlled corporation. A corporation is controlled 
for this purpose if more than 50 percent in value of 
its stock is owned by the taxpayer or the members of 
his family, or both. 


So also losses on sales between trusts and their 
beneficiaries, etc. are not allowed.*? 


However, a new basis is created and the old basis 
does not continue. This is obviously unfair, and the 
American Institute of Accountants recommended that 
“where loss results in transactions between persons 
to whom losses are disallowed, basis of property should 


2 


be transteror’s base.” °? 


Joint Return of Husband and Wife 


A short-term loss of one spouse is not deductible 
from the short-term gain of another. This is what the 
regulations say, but the proposition is open to doubt. 
The Court of Appeals, Third Circuit, in Janney et al. 
v. Commissioner,>** held that in a joint return under 
the 1934 Act, the capital loss of one spouse is deduct- 
ible from the capital gain of the other. It was the 
contrary decision in other cases that was the basis 
for the regulation. 

Long-term capital loss of one spouse, however, is 
deductible from the long-term capital gain of the 
other. This is so because there is no limitation on 
the deduction of long-term gains, but there is one on 
the deduction of short-term gains, and the courts have 
held that where there is a limitation of a deduction, 
that limitation must be respected in the case of each 
spouse in the preparation of a joint return. 


Partnership Capital Gains 


Partnership capital gains, whether long term or 
short term, are merged with those of the same class 
of the individual partner.™ 


Sale of Company’s Own Stock 


Gains on the sales of.company’s own stock were 
held to be non-taxable in a decision which was based 
on the fact that the regulations prior to May 1, 1934 
said they were non-taxable.*® 

What is the status since that date when the regula- 


tions were changed to tax such gain—must be re- 
garded as an unsettled problem. 


The Board of Tax Appeals held in National Home 
Owners’ Association,®® that the new regulations did 
not apply during the term of the Revenue Act of 1934, 
that is for the years 1934 and 1935, because the new 
regulation was changed one day prior to the enact- 
ment of the Revenue Act of 1934. 

The Treasury Department however does not acquiesce 
in this decision or in this view. 

(Continued on page 186) 





52 Item No. 15, Federal tax revision program, Sept. 18, 1939, 1: 
Taxes—The Tax Magazine, 663 (Nov. 1939). 

52a 404 CCH f 9138. 

583 Reg. 101, Art. 117-5. 

% Sec. 182. 

5 Helvering v. Reynolds Tobacco Co., 306 U. S. 
fl 9282. 


39 Bem 753. 
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Deduction of Indebtedness 
in Intangibles Taxation in Illinois 


ductions of indebtedness from credits as pres- 
ently defined, while forbidding such deductions 
from other forms of intangible property, work 
equitably? Assuming that intangible properties con- 
tinue to be taxed on an ad valorem basis, should this 
rule with respect to deductions be so changed as to 
allow the offsetting of indebtedness against other or 
all forms of intangible property? 

There is a principle that is very generally recog- 
nized today that taxes should be borne in proportion 
to ability to pay. Do the statutory rule and the 
administrative practice with respect to credits and 
deductions therefrom for the indebtedness of the tax- 
payer, give sufficient consideration to this principle? 

In any discussion of this question it should be 
borne in mind that deductions of indebtedness from 
any or all forms of intangibles is by grace of the state. 
It is for the state to determine in the interest of jus- 
tice what kinds of indebtedness should be deducted 
and from what forms of intangibles. 

The Revenue Act of 1872, passed shortly after 
adoption of our present state constitution, defined the 
term “credits” in the following words, which have 
ever since continued in force: “Every claim or de- 
mand for money, labor, interest, or other valuable 
thing due or to become due, not including money on 
deposit.” 

The present rule for the listing of credits for tax- 
ation purposes is found in Sections 51, 69 and 70 of 
the Revenue Act of 1939. Section 69 provides that 
“in making up the amount of credits which any person 
is required to list for himself, or for any other person, 
company or corporation, he shall be entitled to deduct 
from the gross amount of credits the amount of all 
bona fide debts owing by such person, company or 
corporation, to any other person, company or corpora- 
tion, for a consideration received.” This is followed 
by certain exceptions and safeguards, and the sec- 
tion concludes with the proviso that nothing therein 


| ae the present rule in Illinois of allowing de- 
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The questions for discussion relate to the just distribu- 
tion of the burden of taxation as distinguished from 
considerations that are technical or administrative. 
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shall be so construed as “to authorize any deductions 
allowed by this section from the value of any other 
item of taxation than credits.” There is a provision 
in Section 70 that “no person, company or corporation 
shall be entitled to any deduction from the amount of 
any bonds or stocks.” Section 70 was originally Sec- 
tion 28 of the Revenue Act of 1872, in which this pro- 
vision read: “No person, company or corporation 
shall be entitled to any deduction from the amount 
of any bonds, stocks or money loaned.” In the Act 
of 1939 the words “or money loaned” were omitted 
in conformity to the decision in Pekin Loan Company 
v. Soltermann, 365 Ill. 460, 6 N. E. (2d) 857, in which 
it was held that so much of Section 28 had been 
impliedly repealed as purported to forbid deductions 
from credits for money loaned, and the conclusion 
was stated that “deductions may be made from 
credits for money loaned. The Hon. John E. Cassidy, 
Attorney General, commented upon the Pekin Loan 
Company decision in his opinion numbered 62, dated 
August 30, 1939, and then stated his opinion in the 
following words: “Therefore, if a person owns a note 
secured by mortgage and lists same as a credit in the 
schedule and at the same time that person owes a 
bona fide debt for a consideration received, which is 
evidenced in the present case by a note secured by 
mortgage, so far as the credit or credits will permit, 
the debt may be deducted therefrom.” 

The present legislative policy in Illinois is thus clari- 
fied; and the conclusion reached seems altogether fair. 

The statute still forbids any deduction for indebt- 
edness from the amount of any bonds or stocks. It 
may be in point to enquire why it is just and equitable 
to allow a person who has chosen to put his money 
into mortgages and notes to make deduction of his 
indebtedness, while such deduction is denied to the 
‘person who has chosen to make investment in bonds, 
which are a closely related security, or in stocks? 

The primary classifications of property are concisely 
stated in Report No. 4 prepared by the Joint Com- 
mittee for Cook County on Real Estate Valuation, 
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George O. Fairweather, Chairman, issued in Decem- 
ber, 1930, as follows: 


“All property classifies generally as real estate and personal 
property. Personal property classifies as tangible and intan- 
gible. Tangibles are physical property, such as merchandise, 
material, manufactured goods, etc. Intangibles are not actual 
physical property. They are made up, in large part, of rights, 
interests, and promises, usually in writing. These writings 
are stocks, bonds, notes, etc. The vast majority of these 
writings are simply evidence of ownership of rights and 
interests in some actual physical property, either real or 
personal. A vast majority of such rights and interests, — 
stocks, bonds, notes, etc., have little or no value aside from, or 
in addition to, the value of the actual physical property in 
which they are the evidence of an interest. When there is 
taxation of real estate and tangible personal property and 
when there is further separate taxation of the rights and 
interests of the various owners, as evidenced by stocks, 
bonds, notes, etc., there is double taxation in fact. * * * 
Not all tangibles derive their value from real estate or tangible 
personal property. There is no question of double taxation 
involved in the taxation of tangible personal property, or in 
those intangibles which do not derive their value from real 
estate or tangible personal property.” 

If, as is thus clearly stated, the taxation of most 
intangibles is but an added tax upon things tangible, 
there appears sufficient reason why any tax, whatever 
its form, upon intangibles should give recognition to 


the principle of the ability of the owner to pay. 


The line of differentiation is sometimes rather fine 
as between one form of intangible property and 
another. Among the multitudinous varieties of in- 
tangible property there may be mentioned the un- 
written promise to pay, express or implied; the 
unsecured promissory note; the promissory note 
collateraled by pledge of other intangibles; the prom- 
issory note protected by mortgage on tangible per- 
sonal property or real property, either solely or 
participating with other promissory notes; the deben- 
ture bond; the secured bond which participates in 
some form of lien on properties and franchises; in- 
come bonds, perpetual bonds and debenture stock, 
often in close resemblance, carrying a preferred in- 
terest in and lien upon net earnings and on which 
vield is calculated in terms of interest; preferred 
stocks of all sorts; ordinary or common stocks, fre- 
quently representing participation in mere equities in 
the properties and franchises of corporations after all 
other demands are met. Upon what sound basis of 
classification or of right are some forms of these in- 
tangibles singled out as a preferred class from which 
deduction of the indebtedness of the owner is author- 
ized, while such deduction is denied as to the other 
forms? Asa basis for taxation, the form of a promise 
to pay or of a certificate of other intangible interest, 
claim or demand, should not be controlling. 


Attempt to place credits that are current in a separate 
class from those constituting productive investments, 
in the allowance of deductions, adds confusion. Such 
an attempt, if valid, does not consider or affect values. 
In the course of business credits become shifted from 
the one class to the other without materially adding 
to or detracting from their value, and it may fre- 
quently happen that an open account, classified as a 
current credit, is more desirable both as to form and 
availability than a written promise to pay, whether 
income-producing or not. Difficult, also, is it to draw 
distinction, for taxation preferment, between a series 
of notes secured by mortgage and a series of bonds 
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secured by trust deed. Difference of position of cor- 
poration stockholders and bondholders, as between 
themselves, is readily recognized, the former occupy- 
ing the position of debtor and the latter that of 
creditor. Yet, for taxation purposes, their positions 
appear much the same. Each is a contributor to the 
capital structure of the issuing corporation. The 
share of stock and the bond each represents an un- 
divided interest in franchises and tangible property 
that are themselves subjected to assessment for taxa- 
tion in the hands of the corporation. 


Also, in the taxation of intangibles, it may be well, 
in the interest of justice, to recall an expression of 
the Supreme Court of the United States, in Corliss 
v. Bowers, 281 U. S. 376, 50 S. Ct. 336, decided in April, 
1930, and frequently quoted: “Taxation is not so 
much concerned with the refinements of title as it is 
with the actual command over the property taxed,— 
the actual benefit for which the tax is paid.” 


Illustrative of the injustice done by close adherence 
to refinements of form and of title as matters of first 
importance under our law, rather than the value of 
the beneficial interest in the intangible thing owned 
by the taxpayer, is the position in which the stock- 
broker’s margin-customer finds himself: 


N THE PURCHASE OF STOCKS ON MARGIN THERE ARE 
| two contributors to the purchase price. The broker 
pays a part and retains the stock in his own name or that 
of his nominee. The customer pays a part and owns 
whatever the value of the stock may be over and 
above the advancement made by the broker. Whether 
under this situation the customer or the broker is 
technically the owner of the stock is a matter of 
divided opinion. The Supreme Court of Massachu- 
setts says the broker is the owner, and has consist- 
ently held to that position. (Chase v. City of Boston, 
180 Mass. 458, and subsequent decisions.) That also 
is the conclusion reached in England. (Bentinck v. 
Bank (1893) 2 Chancery 120, (140). Under this view, 
what the customer owns is his contractual claim 
against the broker. It was determined in the state 
of New York that the margin-customer is the owner 
of the stock, and this view as to legal ownership has 
been adopted by the Supreme Court of the United 
States (Richardson v. Shaw, 209 U. S. 365) and by a 
number of state courts, evidently because of its con- 
venience and workability in bankruptcy and certain 
other types of cases. However all this may be, the 
fact remains that the customer is the richer by only 
the value of the stocks in excess of his indebtedness 
to the broker. The actual benefit that the margin- 
customer derives from his stock ownership is the 
excess, if any, of the yield in dividends, with which 
the broker credits his account, over the interest he 
pays the broker, and with which his account is debited. 
Now, what about the tax as required by the law of 
Illinois? First, the broker is required to include in 
his return the amount due from the customer, to be 
taxed against the broker as a credit. Then the cus- 
tomer is taxed on the stock as if he were the unqualified 
owner of it, with no right to deduct his debt to the 
broker. Viewed from the standpoint of beneficial 
interests, rather than of technical title, we have here 
a clear case of double taxation, with a tax burden 
(Continued on page 186) 





CHANGES IN N. Y. STATE TAX LAW IN 1939° 


By LEO MATTERSDORF** 


ANY of the amendments to the tax law made 
M by the 1939 legislature concerned articles other 

than those dealing with the franchise tax, per- 
sonal income tax and unincorporated business tax. For 
the purpose of this discussion I shall comment only on 
those amendments affecting the personal income tax, 
the unincorporated business tax and the franchise tax. 


The unincorporated business tax and the one per 
cent emergency personal income tax were continued 
for another year, namely, for the calendar year 1939, 
but the former tax applies as well for fiscal years 
ending in 1940, while the latter, in addition to the 
calendar year 1939, applies to returns which are due 
during the calendar year 1940. The two per cent tax 
on utilities was continued for another year and the 
six per cent franchise tax rate was made effective for 
the year beginning November 1, 1940. 


Implementing the provisions of the new constitu- 
tion, the legislature gave the comptroller the right 
to inspect tax returns in connection with his new 
duties in reviewing tax refunds. As you know, no 
moneys may now be paid out of the treasury without 
an audit by the comptroller and, naturally, this pro- 
vision applies to refunds of taxes as well as other 
payments. 

There really has been only one amendment passed 
in which we as accountants are interested affecting 
the corporation franchise tax. This deals with what 
has been a bone of contention ever since its enact- 
ment, between the taxpayers on the one hand and the 
tax commission on the other. You will recollect that 
clause 6 of subdivision 3 of section 208 of the Tax 
Law disallows the deduction of interest paid to stock- 
holders or shareholders of a corporation, or members of 
their immediate families, except that 10% of such inter- 
est or $1,000, whichever is the higher, is deductible. The 
State Tax Committee of this Society several times 
has recommended the repeal of this section, since it 
is manifestly unfair, mainly because there are in- 
stances where it is impossible for a corporation to 
obtain the necessary data to make a proper tax return. 
This is especially true where coupon bonds are out- 
standing in the hands of the general public, for in 
such instances a corporation generally cannot tell 
which bonds are in the hands of stockholders. To 
alleviate this situation somewhat, chapter 675 of the 
laws of 1939 was enacted, providing that “such inter- 
est may be deducted in full to the extent that it 
relates to bonds or other evidences of indebtedness 
issued, with stock, pursuant to a bona fide plan of 
reorganization effected under the supervision of a 





_“ Address delivered before the New York State Society of Cer- 
tified Public Accountants, New York, N. Y., December 11, 1939. 
** Certified Public Accountant, New York, N. Y. 


court of competent juris- ee 
diction, to persons who, 
prior to such reorgani- 
zation, were bona fide 
creditors of the corpora- 
tion or its predecessors, 
but were not stock- 
holders thereof.” While 
this new provision elim- 
inates one of the situa- 
tions where injustice was 
done, it engenders even 
more discrimination in 
those cases still coming 
within the clause. This 
committee hopes that 
this particular clause 
will be repeated even 
though some little reve- 
nue may be lost thereby. 

Coming now to 
changes made in the 
personal income tax and 
unincorporated business tax articles of the tax law, the 
first provision in which we are interested is that 
enacted through chapter 13 of the laws of 1939. It 
provides for the repeal of paragraph 5 of section 354 
of the tax law which read as follows: 

“Tf there is distributed, in pursuance of a plan of reorganiza- 
tion, to a shareholder in a corporation a party to the re- 
organization, stock or securities in such corporation or in 
another corporation a party to the reorganization, without the 
surrender by such shareholder of stock or securities in such a 
corporation, no gain to the distributee from the receipt of 
such stock or securities shall be recognized.” 

This brings the state tax law, in so far as reorganiza- 
tions are concerned, more nearly into conformity with 
the federal law. 

Chapter 14 makes a correction in subdivision 7 of 
section 365, by eliminating the provision previously 
erroneously inserted by chapter 511 of the laws of 
1938, that net capital gain shall be taxable to em- 
ployers’ trusts. This was an obvious inconsistency 
since income of employers’ trusts is not taxable until 
distributed or made available to any distributee. Very 
rightly, therefore, this provision was made retroactive 
to the effective date of chapter 511 of the laws of 
1938, namely, for any taxable year commencing on 
or after October 1, 1937. 

Another provision, which is effective for any taxa- 
ble year beginning on or after January 1, 1939, per- 
mits the deduction in the discretion of tax commission 
of a reasonable addition to a reserve for bad debts. 
This is in accord with the federal law on the subject. 

In 1939 the legislature wrote into the law a pro- 
vision which, to some taxpayers, will be important, 
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namely, that under such conditions as it deems just 
and proper, the tax commission may grant a reason- 
able extension of time for payment of personal income 
and unincorporated business taxes. This carries out 
a suggestion made by the State Tax Committee of 
this Society and is helpful in those cases where, for 
one reason or another, a taxpayer is unable to pay 
his taxes when due. It is a power which the tax 
commission should have had long ago and which, no 
doubt, will be found very helpful. 

Chapter 31 of the laws of 1939, which is made 
applicable to returns for any taxable year commencing 
on or after October 1, 1937, permits partners and 
participants in common trust funds to claim their 
distributive share of capital net losses on their indi- 
vidual tax returns. This corrects an inadvertent error 
committed at the time the net capital gain provisions 
were written into the law last year. 

Effective January 1, 1939, certain dividends heretofore 
excluded from gross income must be included. These 
relate to dividends on certain closely held corporations 
subject to tax under Article 9A of the tax law. 

In chapter 49 of the laws of 1939 the legislature 
has re-defined the term “capital assets” to conform 
more nearly to the federal definition, but I am happy 
to say that it went a step further and, following a 
suggestion made by the Committee on State Taxa- 
tion, broadened the definition so that land used in a 
trade or business as well as property used in a trade 
or business, of a character which is subject to the 
allowance for depreciation, will be excluded from the 
term “capital assets.” There is no need, therefore, 
for state income tax purposes, to split the sales and 
purchase prices of land and buildings used in a trade 
or business, as must be done when federal returns 
are prepared. This provision is made retroactive to 
any taxable year commencing on or after October 1, 
1937. The same chapter also corrects an error made 
in defining the term “sale or exchange,” by now pro- 
viding that the term includes “shares of stock and 
rights to receive such shares which became worth- 
less during the taxable year” instead of “shares of 
stock and rights to receive such shares—determined 
to be worthless and charged off during the taxable 
vear.” Since this whole chapter is retroactive to the 
date I have mentioned, the erroneous wording really 
was never in effect. 


HAPTER 119 OF THE LAWS OF 1939, RETROACTIVE TO 
April 6, 1938, amends the unincorporated busi- 
ness tax law to correct an error inadvertently made 
the previous year. The deduction of capital losses is 
now definitely permitted for the purpose of this tax. 
With the enactment of the capital net gain provi- 
sions in 1938 and the separation of capital net gains 
from net income, questions naturally arose with 
respect to certain deductions which, no doubt, were 
applicable to capital gains or losses but which, under 
the law as it was written, might very well be applied 
against ordinary income. This oversight permitted a 
taxpayer to have his capital gains taxed at lower 
rates than his ordinary income, but yet permitted him 
to deduct certain expenses allocable to his capital 
gains from such ordinary income and thus reduce 
his tax still further. 
Therefore, chapter 120 of the laws of 1939 made 
retroactive to any taxable year commencing on or 
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after October 1, 1937, defines a new term, namely. 
“capital deductions” to mean ‘“‘such deductions allowed 
by section three hundred sixty of this chapter as the 
tax commission determines are properly allocable to 
or chargeable against capital assets sold or exchanged 
during the taxable year.” It is then provided that 
capital deductions shall be deductible in computing 
net capital gain. From a careful reading of this pro- 
vision, | am of the opinion that only those deductions 
which are directly concerned with the sale or ex- 
change of capital assets are to be treated as capital 
deductions. In other words, only such items as taxes 
paid on the sale of securities and commissions on sale 
and exchange of property should be considered capital 
deductions, while interest paid to carry a margin 
account is still an ordinary deduction. 


VER SINCE THE ENACTMENT OF THE UNINCORPORATED 

business tax, questions have been raised about the 
double taxation of the same income. Cases arose 
where the distributive share of the net income of one 
partnership subject to the unincorporated business 
tax became part of the net income of another partner- 
ship or an individual subject to that tax. At first the 
several taxpayers were each liable for the full tax 
without exemption or credit for the income which 
was already once subjected to that tax. The law was 
then amended to provide that there should be ex- 
cluded from the gross income of an unincorporated 
business “its distributive share of the net income oi 
another unincorporated business to the extent to which 
such share is a part of the net income of such other 
unincorporated business upon which a tax is required 
to be paid under the provisions of this article.” Need- 
less to say, many administrative difficulties arose since 
the items of income reported for unincorporated busi- 
ness tax purposes did not always agree with the 
items of income reported for personal income tax 
purposes on the same blank. Since it was not always 
obvious from the return why the differences occurred, 
much correspondence resulted and, in some cases, 
assessments were inadvertently made which later had 
to be cancelled. To simplify the procedure, therefore, 
and also to take care of those cases where a corporation 
was a member of a partnership subject to unincorporated 
business tax and where the corporation itself might 
be subject to a franchise tax measured by net income, 
there was substituted for the previous provision one 
providing for “an exemption of the amount of the 
proportionate interest in such net income of a partner 
in the unincorporated business, provided that such 
amount is included in computing the net income of 
such partner for purposes of the” unincorporated 
business tax or by Articles 9A, 9B, or 9C of the tax 
law. This applies to returns for any taxable year 
beginning on or after January 1, 1939. It will be 
noted that this should simplify the administration 
considerably and eliminate many questions which 
have arisen heretofore. 

The last enactment that will be mentioned is that 
imposing an income tax on officers and employees of 
the United States, for personal services after January 
1, 1939. This gives effect to the recent Supreme Court 
decision which held that states have the right to tax 
federal employees and vice versa. 
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Be careful! In at least eight states the Friday before 

Easter, March 22, is a legal holiday. 
* ok 

We are going to indulge in a few biographical sta- 
tistics to disillusion those who think we are either 
Oldtimer or the Kid. The record shows we were born 
in 1894; have blue eyes; and dark brown hair (but 
whiskers are black) which is greying around the 
temples; stand 5’ 7” in bare feet and at last official 
Navy physical exam weighed 141 net. The last nine 
pounds of that was acquired since marriage, the 
second anniversary of which is being celebrated as 


we send this to press. 
* 


We pass on to our readers the following query 
from the New York Times of January 27. 
reply directly to the Times. 


Please 


“Wanted the source, chapter and verse in the original 
French of the saying attributed to Jean Baptist Colbert, 
French Minister of Finance, seventeenth century, that reads: 
‘The art of taxation consists in so plucking the goose as to 
obtain the largest amount of feathers with the least possible 
amount of hissing.’ ” 


* OK OK 

T. G. Maddrea, of Richmond, Va. contributes the 
following excerpt from a letter received from one of 
the Unemployment Compensation Commissions which 
we believe you will find interesting: 

“We take this opportunity to thank employers for their 
prompt payments of a stiff tax and to hope that 1940 is for all 


a most prosperous year, and that our collections will not 
prove too burdensome.” 


* oe # 

In most cities it’s the Chamber of Commerce or 
the Board of Trade that does it! In New York, it’s 
the Merchants’ Association! This organization on 


Lewis Gluick, C. P. A., Shop -Talker 
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January 15 issued the following statement decrying 
tax settlement practices in the U. S.: 

“According to the association's Committee on Taxation and 
Public Revenue, government representatives in attempting to 
settle the latter type of cases have sought to add a rider to 
the effect that the taxpayer binds himself not to ask for a 
refund in the event that court decisions, or decisions of the 
3oard of Tax Appeals, give him a basis upon which to ask 
for a refund. The government can reopen the case at any 
time, or at its option demand a closing agreement at any time 
until the statute of limitations has run. 

“We believe this practice is clearly unfair to the taxpayer 


and contrary to the spirit of the income tax law’ the associa- 
tion told the Treasury Department. ‘We know this practice 
is irritating to business and industry, and believe that its 
continuance will detract materially from the advantages of 
decentralized administration of tax disputes.’ ” 

* * & 

Rufus D. Smith, provost of New York University 
in an article in the current issue of The Educational 
Record, published by the American Council on Edu- 
cation, points out that a new obstacle which will con- 
front the public educational institutions in the future 
will be the ever-increasing competition for the tax 
dollar. In the past, he said, the school taxes, in con- 
trast to other taxes, have been the most cheerfully 
paid. But increasingly this “sentimentally-paid” tax 
will be shared with unemployment and old-age taxes: 


“From taxes which now total $18,000,000,000—constituting 
20 per cent of our entire national income, and equalling the 
whole of income of the area west of the Mississippi—must 
come not only the support of the school system but vast 
expenditures for chronic relief and a growing, staggering 
amount of old-age dependency.” 


Cases 


Contemplating a divorce? Pennsylvania seems to 
be a good state for it. See the case of Dixon, CCA-3 
January 10 (404 CCH § 9177). See also the Metcalf 
case, CCA-2, January 15 (404 CCH ] 9189). 
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The snail’s pace of some cases has been a frequent 
source of annoyance to many of us. Why should it 
have required from December 15, 1937 to January 15, 
1940, to affirm the Kentucky Rock Asphalt case? 
(CCA-6, 404 CCH § 9185.) The Posts had their cases 
affirmed on the same day by the second Circuit, after 
waiting only from March 30, 1939 (404 CCH { 9187 
and 9188). But the real slow time winner is Keiner- 
Williams Co. (404 CCH J 9169). Not until January 8, 
1940, did the Court of Claims settle a March 1, 1913 
value affecting the fiscal year ended July 31, 1922. 

The Court of Claims in the First National Pictures 
case (404 CCH § 9163) on January 10 withdrew its 
opinion of January 8. 
February. 


A retrial was scheduled for 


What, No Soap? 


“Mione,” a heavy duty cleansing paste prepara- 
tion, though not a toilet soap, is a “similar substance” 
under Sec. 603 of the 1932 Act and taxable as a toilet 
preparation. Such was the holding of the U. S. Dis- 
trict Court, Eastern District of Pennsylvania in 
Mione Manufacturing Co. v. United States (Same v. 
Rothensies, Collector, etc.). 404 CCH 99232. Says 
Judge Kirkpatrick: “I think that when the me- 
chanic whose hands and forearms have become 
smeared with oil or grease washes up after the day’s 
work to get ready for supper, he is making his toilet, 
and that whatever he uses in the process is used 
for ‘toilet purposes.’ ” 


The John Thomas Smith Case 


A lot of harsh language has been used about this 
guag 

Supreme Court decision of January 8, and Judge 

Roberts’ words in his dissenting opinion make any- 

thing we could say superfluous: 

“T am of the opinion that the courts should not disappoint 
the well founded expectations of citizens that, until Congress 
speaks to the contrary they may, with confidence, rely upon 
the uniform judicial interpretation of the statute. The action 
taken in this case seems to me to make it impossible for a 
citizen safely to conduct his affairs in reliance upon any set- 


tled body of decisions.” (404 CCH f 9169.) 
Our readers can supply their own italics. 
ae 

“A voice crying in the wilderness.” That is what 
ours, and a lot of others’, seems to be when it comes 
to getting the Board of Tax Appeals to publish all its 
opinions. The Citizens Southern National Bank case 
was a memorandum opinion (Docket No. 85548) yet 
it makes an entirely new point. Demolition of new 
equipment, not contemplated at the time the basic 
building was purchased, was allowed, though the 
demolition planned in advance was not. (403 CCH 


 7158-G.) 
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New York City Sales Tax 


The U. S. Supreme Court on January 29, reversed 
the New York Court of Appeals in the case of 
Berwind-White Coal Co. and Felt and Tarrant Manu- 


facturing Co., N. Y. Ct. § 76-127 and § 76-128. See 
page 188. 


Courses 


The Practicing Law Institute of New. York con- 
tinues to find its tax courses the most popular in its 
curriculum. The course in Current Problems has new 
members in its panel. Howe Cochran’s course in 
Practice and Procedure is repeated by popular de- 
mand, and a new course in Social Security, given by 
Harry Grossman, of Columbia University began Feb- 
ruary 29, 

Jack Seidman tells us that he has revised his book 
—Legislative History of Federal Income Tax—to in- 
clude the 1939 Act, but will not publish it until he 


can include the 1940 changes also. 


Articles and Lectures 


The American Institute of Accountants was a long 
time getting the proceedings of the October, 1939 
convention into print, but it has done so, and the 
295-page volume is worth a dollar to anybody’s tax 
library. Not only are there papers by Walter Cooper, 
Thomas N. Tarleau and Wm. L. Ashbaugh dealing 
directly with federal taxation, but those dealing with 
auditing and accounting matters are shot through 
with tax data and comments. The one on the “last-in, 
first-out” method of inventory by S. S. Webster, Jr. 
is particularly good. 

On the evening of January 22 we heard J. S. Hal- 
perin lecture at the Interboro Institute on Partner- 
ship and Fiduciary Returns. This was one of a series 
being given by a business school, which like so many 
others, finds that taxation must be included in its 
curriculum. With the Governor of New York trying 
to get the exemption down to $500 and policemen 
making federal tax returns—we actually prepared one 
for a uniformed cop,— the public is tax conscious as 
never before and seeking information. 

* x 
he National Association of Credit Men has sent out 
a questionnaire on the Chandler Act. From the pub- 
lished summary of answers we quote an objection to 


“ 


the priority status enjoyed by some claims, par- 
ticularly delinquent claims. Almost every reply stressed the 
need for some correction of this situation and pointed ou! 
how it had been accentuated by the increase in state and local 
taxes in recent vears. 

“It was strongly urged that the Bankruptcy Act be amended 
to provide at least for limitation on the prior status of delin- 
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quent tax claims so that the administration of bankrupt 
estates would not, as now, be complicated by the unexpected 
presentation of delinquent tax claims, which cut heavily into 
the already meager proceeds available for distribution to 
creditors.” 

*k* *e 


By the Associated Press—Concord, N. H., Feb. 6: 


“The State Supreme Court ruled today that dormitories 
housing students may be taxed, but that recreational facilities, 
including football fields, cannot be assessed. The decision 
ended a 45-year-old dispute between the Town of Exeter and 
Philip Exeter Academy. 

“The court also ruled that houses used by faculty members or 
any other employees of an educational institution may be 
taxed, even though the occupant does not indirectly pay rent.” 


The Profit Motive 


Be sure to read Judge Clark’s observations on the 
profit motive, in the Weir case, CCA-3, Jan. 19 (404 
CCH § 9200). It won’t take five minutes, and you'll 
be amply repaid for your effort. 

Chew gum? ‘Trademarks on chicle products are 
the subject matter of the case of Larson Companies, 
ect al. U.S. Southern District of N. Y , Jan. 24 (404 
CCH 9205). 

Sports lovers will be interested in the Merion 
Cricket Club case, U. S. Eastern District of Penn., 
Jan. 26 (404 CCH 9 9207). See page 189. And alone 
of all newspapers we have seen, the New York World 
Telegram caught the high tax angle of Bennie McCoy’s 
$45,000 deal with the Athletics. 


Tax Talkers, Ltd. 


The little group of tax talkers which we noted on 
page 728 of last December’s issue has grown so 
rapidly that it was perforce compelled to go formal. 
It took a name, The Federal Tax Forum, elected 
officers, and assessed nominal dues. It meets fort- 
nightly on Thursday, as before, and it is necessary 
to have a timing device to keep interested speakers 
irom talking too long. How many similar groups 
have been formed in smaller cities? Tell us. 


Statistics of Income—1938 


Secretary of the Treasury Morgenthau has made 
public preliminary statistics of individual income tax 
returns and taxable fiduciary income tax returns for 
1938 filed in the period, January through June, 1939, 
prepared under the direction of Commissioner of 
Internal Revenue Guy T. Helvering. 

The total number of returns filed was 6,155,856, of 
which 6,056,720 were individual returns with net in- 
come and taxable fiduciary returns, and 99,136 
Were individual returns with no net income. Of 
the 6,056,720 returns showing a net income of 
$18,664,056,932, there were 2,995,034 taxable returns 
and 3,061,686 nontaxable returns. The total tax 
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liability was $764,724,215, of which $764,175,194 was 
reported on the 2,995,034 taxable individual and 
fiduciary returns with net income and $549,021 is the 
alternative tax reported on 24 individual returns with 
no net income. 

The total number of individual income tax returns 
was 6,104,010, of which 6,004,874 showed a net income 
of $18,431,437,822 and 99,136 showed no net income. 
Of the 6,004,874 returns with net income, 2,943,188 
were taxable and 3,061,686 were nontaxable. The 
total tax liability amounted to $725,171,237, of which 
$724,622,216 was reported on the 2,943,188 taxable 
returns with net income and $549,021 as the alterna- 
tive tax reported on 24 returns with no net income. 
The alternative tax was reported on returns with no 
net income and with a net long-term capital loss on 
which the tax, computed on net income before the 
deduction of net long-term capital loss, exceeds 30 per 
cent of the net long-term capital loss. 

The total number of taxable fiduciary income tax 
returns filed for estates and trusts was 51,846. The 
net income reported on these returns was $232,619,110 
and the total tax liability is $39,552,978. 

The returns for 1938 were filed under the provi- 
sions of the Revenue Act of 1938. The major changes 
provided by that act, affecting both individual and 

(Continued on page 185) 








THE FEDERAL 
INCOME TAX 


By Roy G. Blakey, Professor of Economics 
University of Minnesota, and Gladys C. Blakey 


The definitive work, historical, analytical, ex- 
pository, on the federal income tax by the 
persons best qualified to write it. Individually 
or jointly the authors have discussed in the 
American Economic Review every federal income 
tax statute since the Sixteenth Amendment. 


The income tax is shown in the setting of the 
fiscal and economic systems of which it is a 
part. Numerous tables and charts show the tax 
rates and exemptions for individuals and for 
corporations under both the present law and 
earlier acts. 


“TI congratulate you upon the splendid man- 
ner in which the book has been prepared.” — 
William T. Sherwood, Bureau of Internal Reve- 
nue. 


“*A really remarkable and outstanding work.” 
—William Anderson, Chairman, Political Sci- 
ence Dept., University of Minnesota. 

“A very important and interesting book.”— 
E. L. Bogart, Emeritus Professor of Economics, 
University of Illinois. 


Over 600 pages, Graphs and charts. Biblio- 
graphy. Appendices. Index. $7.50. 
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DIGESTS O 


IN CURRENT LE#AL PERIODICALS 


FEDERAL REGULATION OF 
INHERITANCE 


Edmond N. Cahn, Member of the 
New York Bar 


88 University of Pennsylvania Law Review, 
January, 1940, p. 297-314 


The federal courts will not take juris- 
diction over proceedings “incidental to pro- 
bate,” but if a suit is independent and relates 
to the interests of the heirs, devisees or 
legatees, the federal courts may undertake 
to act. The judges have been taught that 
the federal courts are not to place for the 
distribution of estates and that, except in 
most unusual cases, the division of large 
aggregations of capital cannot affect the 
national economy. Armstrong v. Lear, 12 
Wheat. 169 (U. S. 1827), has, perhaps by 
political accident, set the stage for this deep 
and tacit assumption. The purely local sig- 
nificance of inheritance has become an ax- 
iom, factitiously illustrated and confirmed 
by the refusal of the federal courts to take 
jurisdiction. 


It is possible to point out certain specific 
economic factors which controlled men’s 
thoughts at the inception of our Federal 
Government, and to show how those factors 
have been transformed in the last century 
and a half. The thesis here is that the 
institution of inheritance has evolved with 
the transmutation of the American national 
economy, that that economy was at its in- 
ception basically agricultural, and that it 
has become increasingly industrial and capi- 
talistic. The subject matter of inheritance 
was originally of such a nature as to war- 
rant its consideration in terms of purely 
local interests. It has been metamorphosed 
along with the constituents of the national 
wealth and the national income. 


During the Constitutional Convention, ap- 


parently no consideration was given to the! 
Representatives | 


institution of inheritance. 
of the states were met for the purpose of 
establishing a national government and 
conferring upon it power over those mat- 
ters which could not be adequately handled 
at home. The law of inheritance was pri- 
marily one of descent in intestacy or de- 
vise by will. 
situs of the real estate. 


Wealth was anchored to the| 


|tion that the Federal Government had no| 


power to regulate inheritance was so com- 
plete that it remained tacit. 


The evolution of the national economy 
must be analyzed from two different avenues 
of approach. In the first place, there are 
the changes that have taken place in the 
composition of the national wealth itself. 
These changes have to do with shifts in the 
relative importance of economic goods to 
be found within the territorial limits of the 
United States. In the second place, there 
are changes from the standpoint of the use 
of national wealth in the daily lives of the 
citizenry, changes in the form of owner- 
ship of property, in the form of accumula- 
tion of capital, and in the form of its dis- 
tribution upon the death of the owner. As 
recently as 1860, agriculture represented 48 
per cent of our national wealth. By 1890, 
it accounted for only 21 per cent, and in 
1932, only 8 per cent. On the other hand, 
urban real estate maintains today at least 
the same relation to the total national 


centage increases during the period in ques- 
tion have been in working capital, distribution, 


tion facilities. The Immigration Act of 
1924 has accelerated these trends. The an- 
nual freshet of new immigrants has been 
shut off, relaxing, as the years pass, the 
pressure for homes and farms. Need for 
real estate is substantially stabilized, while 
the increase in manufactured goods con- 
tinues to mount. The nature of ownership 
has been transmuted as rapidly as the nature 
of the things owned. From the standpoint 
of long-term change, we find certain strik- 
ing phenomena. In 1799, agriculture ac- 
counted for 39.5 per cent of realized private 
production income, and together with such 
dependent industries as transportation, rep- 
resented well over two-thirds of the total 
| private production income of the United 
States. By 1937, the percentage of such 
income arising from agriculture was 12.3 
per cent. Manufacturing, on the other 
hand, had represented in 1799 only 48 per 


risen in 1937 to 30.3 per cent. 


The preponderance of agricultural real 
estate has diminished constantly. Urban 





Thus the assump-| 


wealth that it did in 1860. The large per-| 


chattels, stocks of goods, and transporta- | 


cent of private production income, and had 





to the total national wealth, but is either 
owned or controlled in large proportion by 
corporations, banks, or insurance compa- 


nies. Its title and the fruits of its use flow 
from hand to hand along with stocks, 
bonds, and mortgage notes. Upon this 


foundation arises a colossus of personalty 
wealth consisting of all the machinery of 
industrial production and the myriad prod- 
ucts of that machinery. Finally, many 
owners of this fluid wealth maintain their 
homes in several different states simulta- 
neously, and thus tend to eradicate by their 
own mode of life the social and economic 
connotations of state boundaries. 


Early conceptions are stubborn, however 
and up to the twentieth century the Federal 
Government had never seriously entered the 
field of estate taxation, except for tempo- 
rary revenue during periods of war. When 
Knowlton v. Moore, 178 U. S. 41, which up- 
held the Spanish-American War tax, was 
argued, its profound public significance was 
not appreciated. We know now that the 
Knowlton case laid the foundation for one 
of the most ambitious programs of estate 
taxation in the world. It is time to recog- 
nize the existence of a new juridical fact: 


| that the Federal Government now regulates 


the disposition of large estates. 


Taxation is nothing but a name for the 
process of collecting money for the gov- 
ernment, and that process is itself incom- 
plete until the money is spent. The rea! 
unit in the economic world is composed 0! 
the ebb of taxation and the flow of spend- 
ing. Most taxes are very profound eco- 
nomic influences. If we postulate the equl- 
table distribution of wealth as a proper pur- 
pose of government, even the economists 
are willing to resort to taxation. Here 's 
distinctly an objective for which taxation 
is the suitable instrument. The only effec- 
tive way to limit incomes and fortunes is by 
taking part of them for public use. Perhaps 
not until the President’s message of June 
19th, 1935, was inheritance taxation openly 
proclaimed as a deliberate means for the 
limitation of large aggregations of capital 

The imposition of heavy duties upon the 
transmission of property from the dead t¢ 
the living has become an integral part of the 
federal program of egalitarianism. Fed- 





real estate has maintained a stable relation 
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eral regulation of inheritance is a reality 
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ioday, not so much because of the collec- 
ion of taxes out of large estates, as be- 
-ause of what is done to avoid the collection. 
The federal law provides how much a man 
may give and bequeath. It slices off a 
hearty segment of his fortune and consumes 
che same as effectually for public purposes 
3s though he had so directed in his will. 
This has been described as the “toll theory” 
i inheritance taxation. The toll theory 
has interesting applications. For example, 
Congress by allowing a partial credit for 
state inheritance taxes, has virtually com- 
gelled the states to enact lesser tolls of their 
wn. 


The tax statutes contribute substantially 
o the determination of the beneficiaries. 
Exemptions are accorded for certain near 
relatives, and unlimited deductions are al- 
lowed for specified types of charitable, 
benevolent and educational bequests. These 
intentional exemptions tend to determine 
who shall receive the capitalist largesse. 
There are, however, unintentional exemp- 
tions which have a different operation; they 
dictate when it shall be received and in what 
form. By now even Congress must be fa- 
miliar with the fact that our present gift 
and estate tax structure is a potential invi- 
tation to inter vivos transactions. The pref- 
erential treatment given to life insurance 
has had a cogent and widespread influence. 
The estate taxation of life insurance is still 
full of holes and slippery places where the 
federal fisc is most likely to bog down. 
Trusts and legal life estates are, of course, 
familiar devices for diminishing estate taxes, 
as are special powers of appointment. 


The national government thus helps to 
determine how much may be bequeathed, to 
whom, at what time, and in what form. It 
is true that these propositions apply to 
larger estates only, but that is as it should 
be. The smaller estates can properly be 
viewed as matters of strictly local interest, 
while the larger constitute inherited eco- 
nomic power. The national concern should 
therefore be limited to the latter. 


NONRESIDENT ALIENS AND THE 
FEDERAL ESTATE TAX: A LEGIS- 
LATIVE PROBLEM 


Harold Wurzel 


40 Columbia Law Review, January, 1940, 
p. 52-84 


_In circumscribing the proper area for 
tederal estate taxation on nonresident aliens, 
Congress has, for more than two decades, 
invariably followed one leading principle: 
to tax the transfer of what may roughly 
be called the alien’s “American property.” 
Successive enactments added some technical 
reinement and one or another policy con- 
sideration, But the substance remained 
intact: the nonresident alien was and con- 
tinues to be subjected to estate duties for 
the transfer of his “American property.” 
Considering the immense variety in the 
€conomic structure of the different countries 
and their divergence of feeling as to the 
desirability of foreign investments we are 
Struck by a surprising similarity of tech- 
nique. Contrary to what we observe in the 


held of income taxation on foreigners, the 


various systems of death duties show a far- 
reaching degree of affinity. 


probably be 
“French property,” 1. 
decedent’s property in general that, by 
some special rules, may be considered as 
radicated in France. 
cluding securities and bank deposits, the 
nonresident alien’s property is taxed only if 
it is French in the sense that the corporation 
or debtor is under French jurisdiction. It 
is merely.under the heading of a spatial 
qualification that the taxability of the non- 
resident alien is limited. 



























spoken than the French. 
of intraterritorial property is taxable, no 
matter where the decedent died and of what 
nationality he was. 
territorial movables and immovables, is not 
taxable, not even as to citizens (residents). 
The statute clarifies the situs question in 
two directions: a credit is intraterritorial 
if it is enforceable within the country or 
secured by intraterritorial property or con- 
tracted for in Italy by Italians. 
securities are 
dentiary instruments are physically within 
the realm. 


DIGESTS OF ARTICLES ON TAXATION 


characterized correctly as 
e., that part of the 


As to intangibles in- 


Italy’s attitude is more emphatic and out- 
Only the transfer 


The transfer of extra- 


Foreign 


intraterritorial if the evi- 


The Russian federal law is similar to the 


Italian law in these interesting respects: it 
speaks of “property” in general, and by a 
special amendment it restricts taxability to 
property located within Russia. 


Of the Britsh death duties the estate duty 


is financially: by far the most important. 
The legal system is complicated by the 
fact that the still basic Finance Act of 1894 


(section 2, subsection 2) links the estate 


duty to the legacy and succession duties 


as they were payable prior to 1894; ie., 


property situated abroad is liable to estate 


duty only if, prior to 1894, it would have 


been liable to legacy and succession duty. 
Subject to this qualification the statute taxes 
everybody, including the nonresident alien, 


for “all property, real or personal, settled 
or not settled”. Broadly speaking, as ap- 
plied to the nonresident alien, this means 
that his non-British immovables and lease- 
holds are exempt for lack of jurisdiction, 
and that his non-British movables are like- 
wise exempt because his last domicile was 
abroad, and therefore, not subject to legacy 
or succession duty according to the pre-1894 
law. For realty and tangible personalty the 
situs theory causes no particular difficulties. 
As to intangibles it is fraught with dangers 
to international financial relations. Already 
it is said that not only physical location of 
shares determines their taxability, but also 
“the place where the law requires the register 
of the shares to be kept”, even if it is 
actually kept abroad. 

The Mexican law subjects to death duties 
intraterritorial immovables and movables as 
well as extraterritorial movables inherited 
by residents of the Mexican federal district 
and territories. Argentina taxes the gra- 
tuitous transfer of all intraterritorial prop- 
erty movable and immovable, credits, 
securities, adding to these samples a vague 
and noncommittal “etc., etc.”. 

Peru likewise taxes all intraterritorial 
property, adding to the term “bienes” shares 
and rights “possessed of in this country”. 
The statute does not indicate the criterion 
of intraterritoriality. 


The same is true of the Paraguay statute, 



























most of the cantons. 
only if the estate is administered under the 
jurisdiction of a Zurich court. 
ton of Bern the situation of the nonresident 
alien is, in effect, the same. 
situated in the canton of Geneva is the only 
category declared unconditionally taxable 
for nonresident aliens, even should they 
otherwise enjoy exemption. 





| te case of a nonresident alien decedent may 


and Chile, Bolivia, and other Latin Amer- 
ican countries use, in substance, similar 
wording. The unsatisfactory and unclarified 


a France’s death duties are now of the inherit- 
ance tax type. What the French law taxes in 
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state of the Cuban law “apparently” applies 
to all real estate in Cuba, without regard to 
residence or citizenship of the decedent. 
The only discernible bestige of qualification 
regarding the taxability of “any class of 
property and right” is the provision that 
foreign securities, public and private, are 
taxable if the deceased was a citizen of Cuba. 
The exact situation of the nonresident alien 
under Cuban tax law is hard to define. 


In Switzerland death duties are levied by 
Zurich taxes transfers 


In the can- 


Real property 


The German law imposes death duties on 


the estate of a nonresident alien only insofar 
as it consists of intraterritorial real property, 
of property invested in what may roughly 
be termed a German business enterprise, of 
a right whose transfer is subject to regis- 
tration in German public records. 


The Swedish law taxes the following cate- 


gories of property left by a nonresident 
alien: 


(a) Swedish real property and rights of user 


and profit in respect thereof; 


(b) movable property situated in Sweden if it 


constitutes a part of the invested or working 
capital of a business carried on in Sweden, such 
as inventory, stock in trade, mines, patent and 
copyrights, credits, bonds, deposits, accounts re- 
ceivable, shares, interest in banking or shipping 
companies; 


(c) a right to the profits from property 


specified under (b); 


(d) Swedish stock, interest in banking, 


shipping or other companies, as far as they do 
not already come under (b). 


Holland taxes the estate of a nonresident 


alien decent as to realty located in Holland. 


Finland adds to real property the movable 
appurtenances and the property invested 
by a nonresident alien in Finnish business 
enterprises. Denmark contents herself like- 
wise with the tax most easily collectible: 
intraterritorial realty, rights of profit in re- 
spect thereof, property under certain Danish 
state-controlled trusteeships, and payments 
derived from Danish family foundations. 


In the United States, the nonresident alien 
is no longer dealt with in the same breath 
with the citizen-resident. He is now allot- 
ted special and well-organized treatment. 
Unfortunately the confusing language of 
former statutes is not yet completely aban- 
doned. Section 935 dealing with the addi- 
tional tax relapses into the previous habit 
of imposing an estate tax “upon the transfer 
of the net estate of every decedent ..., 
whether a citizen or resident of the United 
States or a nonresident not a citizen of the 
United States”. An American tax on “the 
transfer of the net estate of every decedent 
nonresident not a citizen of the United 
States,” in the language of section 860, 
sounds like a somewhat presumptuous under- 
taking. It seems to brush aside any con- 
sideration of jurisdiction. But that is largely 
a matter of form, since actually no non- 
resident alien is taxed on the transfer of 
non-American property. 

The federal government does not tax the 
tranfer of a nonresident foreigner’s estate, 
the latter to be evaluated by what he owned 
in this country. Neither legally nor fac- 
tually does it claim jurisdiction over the 
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person or his economic residue, or the estate 
as an entirety. Its jurisdiction is imper- 
sonal; it is limited to the res that happens to 
be situated within this country when the 
foreigner dies. The nonresident alien’s juris- 
dictional status thus is fundamentally dis- 
tinct from that of a citizen-resident. 


What are the proper objects of estate 
taxation on nonresident aliens. Obviously 
there are only three possibilities: nothing, 
everything, something. 


The “nothing” solution is perhaps less 
Utopian than it sounds. “Nothing” does 
not imply that the estate is to be wholly 
tax free. Country A might very well de- 
cide not to tax property left within its 
borders by citizens and residents of Coun- 
try B, if and as long as B promises to return 
the favor. Another question is how A and 
3 will treat their own citizens and residents. 
In fact, in the realm of estate taxation the 
eternal struggle between situs and domicile 
state, if fought on merely abstract ground, 
could without much hesitation be settled in 
favor of the latter. There is no inducement 
for A to exempt residents or citizens of B 
if B is not, to a comparable extent, a field 
of investment for citizens and residents of 
A. Estate taxation, it is said, should be 
founded either on domicile or on “true eco- 
nomic situs” (origin), not on an economi- 
cally insignificant coincidence such as a 
place where documents are held for safe- 
keeping. No wonder that the “something” 
course, on which four international bodies, 
the Economic Experts, the Government 
Experts, the International Chamber of 
Commerce, and the Institut de Droit Inter- 
national, really agree, comprises only the 
situs taxation on immovables and furniture 
and fittings attached thereto. The Eco- 
nomic Experts, in substantial accord with 
the Institut de Droit International would go 
so far as to support situs taxation on real 
estate mortgages and on domestic estab- 
lishments of foreign industrial and com- 
mercial enterprises, exclusive, however, of 
coodwill, whereas the International Cham- 
ber of Commerce allots mortgages to the 
state of domicile. 


In international practice these teachings 
of abstention have hitherto not been too 
successful. Seen from the French point of 
view (which is the more comparable to our 
own), very little had to be chopped off 
from the domestic law to make it palatable 
to Sweden, although France, as has been 
stated, utilizes the “everything” rather than 
the “something” type of statute. 


The fact that legal systems as divergent 
as the French and Swedish were able to 
meet on common ground disposes of the 
argument that the federal statute would 
have to be of the specifying type in order 
to constitute an internationally acceptable 
basis for future bilateral treaties. 


In piecing together sections 860, 861, 811, 
and 935 of the Internal Revenue Code, it is 
found that the point of departure for com- 
puting the estate tax of a nonresident alien 
decedent is “the value at the time of his 
death of all property, real or personal, tan- 
gible or intangible” (section 811) “which at 
the time of his death is situated in the 
United States” (section 861). It cannot be 
denied that the formula commends itself by 
its simplicity. And yet, however praise- 
worthy simplicity may be, it becomes harm- 
ful if it -serves to 


complexities of the problem. It tends to 
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shift the responsibility from the legislator 
to the judiciary, overburdening the latter 
with issues that are definitely in the law- 
maker’s domain. 


Experience shows that a large variety of 


posnants types, by their very nature and 
Dy 
system, are bound to escape taxation. Only 
property either immovable or sufficiently 
handicapped in its mobility affords that de- 
gree of controllability which makes the 
law something more than a dead letter. 
There may be good reasons for charging 
a foreign investor in American realty with 
a risk of estate taxation distinct from that 
run by an investor in American bonds. 
law pretends to treat them both alike. What- 
ever differentiation in their treatment exists 
is brought about not deliberately by the 
statute, but accidentally by insurmountable 
obstacles of fact that the law chooses to 
ignore. 
our practice. 


the structure of our (or any) legal 


The 


That is the disturbing feature of 


In order to protect American business 


carried on abroad it would seem sufficient 
to exempt insurances written and bank de- 
posits received by foreign subsidiaries or 
foreign branch offices of an American con- 
cern for or on behalf of a nonresident alien. 
There is no need to extend the privilege to 
intraterritorial insurances and bank depos- 
its, thereby cutting off one of the few really 
promising sources of revenue. While these 
exemptions are reduced to their proper pro- 


portions, others might be essential to a 
statute designed to cover specifically all the 
situations where estate taxation on non- 
resident aliens is economically desirable and 
practically enforceable. There are certain 


temporary contacts of foreign property with 
this country that are entitled to policy con- 


siderations of equity and economic wisdom. 
In the domain of international commerce, 


the transitory storage of merchandise, par- 
ticularly for sorting and trans- shipping: 


in 
the cultural domain, certain bailments in 
the interest of the bailee (such as the loan- 
ing of paintings and other objets d’art to 
museums, exhibitions, world’s fairs, etc.); 
personal effects of a foreign deceased while 
on a visit or tournée through this country, 
all exemplify situations demanding special 
treatment. 


Where a nonresident alien is, at the time 
of his death, a member of a foreign partner- 
ship or other association owning American 
property of the taxable type, it is inevitable, 
in the absence of statutory provision, that 
taxability hinges on the characteristic fea- 
tures of the association peculiar to the 
foreign law in question. A partnership mav 
or may not be dissolved by death of a part- 
ner. It may or may not be of a corporate- 
like independence of existence. It is believed 
that no principle of the Constitution would 
prevent Congress from setting up rules of 
its own as how to deal with these partner- 
ships, irrespective of what the foreign law 
prescribes. A distinction should be drawn 
between a mere capital investment in securi- 
ties and a more or less partnership-like 
participation in a corporate business con- 
cern. The border line is, naturally, always 
arbitrary. 


Special provision ought to be made for 
nonresident aliens who formerly were Amer- 
ican citizens. There are various conceivable 
methods. There is, for example, the possi- 
bility of subjecting the former citizen- 
to a higher rate than other 
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nonresident aliens. A classification of that 
kind probably could not be called arbitrary 
and constitutionally objectionable. 


The statute is careful to bolster the tax 
claim by a number of precautionary meas- 
ures having in common the objective of 
reaching certain frequent substitutes for 
testamentary disposition; transfers in con- 
templaion of death, transfers with Teserved 
possession, enjoyment or power of revoca- 
tion, and similar transactions anticipating 
the transfer upon death are, for tax pur- 
poses, disregarded. The nonresident alien's 
property being taxable only as far as it js 
situated in this country, it was not enough 
for the legislator to announce that he would 
ignore those transactions; he had to go one 
step further in his attempt to defeat an 
adverse reality and try to retain an intra- 
territorial situs where possibly it had already 
vanished. Thus section 862 (b) provides 
that property so transferred “shall be 
deemed to be situated in the United States, 
if so situated either at the time of the trans- 
fer, or at the time of the decedent’s death”, 
Doubts as to the constitutionality of this 
rule as applied to various fact situations 
involving American and foreign stock have 
been justly pointed out. Three elements 
must join to give this country jurisdiction 
to levy an estate tax on a nonresident for- 
eigner’s property: (a) the res must be his 
property; (b) it must be situated in the 
United States; (c) both (a) and (b) must 
be complied with at one critical moment, 
viz., when the owner departs life. If one 
of these components fails, there is no juris- 
diction to tax the estate. There may be police 
power, power to take under eminent do- 
main, even power to levy certain taxes, but 
no power to levy estate duties. 


The substitution of taxation on specific 
property for taxation en bloc cannot but 
have some repercussion on the deduction 
side. If a state is satisfied to tax the trans- 
fer of only part of the properties that it 
would be entitled to tax, it is, no doubt, 
sensible that it will also reduce the deduct- 
ibility of debts accordingly. There may be 
a question whether there ought to be any 
deduction at all since the federal estate tax 
is an excise on a transfer of assets, and 
not of liabilities, at least with regard to a 
nonresident alien. However this may be, it 
would scarcely appeal to common sense to 
tax the transfer of only a few selected kinds 
of property and at the same time to open 
the door to the deduction of debts of every 
conceivable sort. And yet, the endless va- 
riety of existing methods of deduction re- 
serves a place even for that type 0! 
over-generosity. 


In a system of estate taxation restricted 
to specific kinds of property the method of 
specific deduction is the more appropriate 
way of computing the taxable net, once 1 
is decided to tax the transfer of the locally 
radicated part of the net estate. Yet there 
remains the open question as to the neces- 
sity or expediency of taxing a net value, 1.¢., 
of paying any attention at all to a non- 
resident alien’s indebtedness. The more 
that economic experts and representatives 
of the business world urge consideration ©! 
domicile estate taxation as the rule, and 
situs taxation as the exception, the more 
it would seem that to take into account 
personal indebtedness is a matter for the 
state having jurisdiction over the person, 
not for that of the situs. Solely as a postu- 
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ate of equity the situs state may be called |to absolutely assign a life insurance policy | 401 of the 1932 Revenue Act. Section 302 (g) 
* that spon to discount possible indebtedness by | unless he is likewise willing to continue to| which was in effect at the time decedent 
itrary B. reduction of the rates applicable to estates| pay the premiums. It is this very problem | inade the assignments and at the time of 
jresidents. From the viewpoint of admin-|of an absolute assignment of certain poli-| his death in 1933, provides that his gross 
he tax strative economy and convenience a transfer | cies in which it was contended that the| estate shall be determined by including all 
meas. gax on the gross property is still a degree | insured continued to pay the premium after | his property, “to the extent of the amount 
‘ive of @more a oe age be ng pe the assignment, which gave rise to the famous | received by the executor as insurance taken 
es for gvalues under the specific deduction method. | Bajjey case, 27 Fed. Supp. 617. This case | out by the decedent upon his own life; and 
nN con- The present federal law allows the Treas-| has probably led to more confusion among | to the extent of the excess over $40,000 of 
served Jury to inquire into all a nonresident alien’s | life underwriters, trust officers, and lawyers, | the amount receivable by other beneficiaries 
€voca- Bf assets. However, the information is used]|than any matter ever to come before the as insurance under policies taken out by the 
pating J merely for the computation of deductions} Court of Claims. Not only has the Bailey| decedent upon his own life.” 
x pur- Band neither as a measure for nor as an|case given those in the larger tax brackets : one P _ 
alien's Bapplication of the tax rate. It need not be| considerable concern, but if it is appealed |. Section 302 (g) is silent with regard to 
iS it is ietermined, therefore, to what extent the| by the Government and if certain phases of | "™SUrance proceeds paid from contracts in 
nough Brule of Max well v f Bugbee, (250 U. S. 525) | it are upheld by the Supreme Court, it may which all the legal incidents of ownership 
would re disputed for state taxes, is applicable | prove as a boomerang in the reopening of | Were sag pee yet, on the other hand, 
ZO one toa federal tax, i.e., whether this country in} thousands of like cases in which returns Section 302 (g) sets a specific maximum of 
eat an taxing the transfer of intraterritorial prop- | nave already been filed, where the assess- $40,000, as the amount which need not be 
intra- ‘-y could tax it at the rate indicated by | ments have not already been outlawed. included in the decedent’s gross estate. 
ulready he — under which the total estate Ctiatied the Meee Dae tae. ts ei The Court of Claims in citing Section 
- would fall. - to the $40,000 general exemption, the first 302 (g) pointed out that this Section was 
ang If it was the privilege of the Nineteenth | $40,000 in life insurance proceeds payable the tax value before decedent took out his 
cn Century, by a radical device, to do away|to named beneficiaries is excludable from | S!* policies and stressed the fact that no 
leath”. with discrimination inspired by sheer xeno-| the decedent’s gross estate. Although the | ¢Xceptions were afforded, thereby conclud- 
f thic gQhobia, it is for the Twentieth to realize | ultimate decision, in the Bailey case, did not | '"8 that all Proceeds in excess of $40,000 
sitios that the device requires more flexibility and | turn on this phase of the problem, never- | W&T¢ includible in the decedent's gross 
e have some adjustment to present-time conditions. | theless this succinctly was the big issue estate, 
snes “Discrimination” is not a mathematical con- | involved. When the Bailey case was argued before 
liction @ °°Pt but calls for a careful scrutiny and When the case first came before the|the Court of Claims for a second time, on 
nt for- or a refined drafting technique, avoiding a Court of Claims, the question as to who paid December 4, 1939, Judge Littleton who 
he kis relapse into medieval intolerance, but at the is” eimeaiiaaaiads “aie lea sensi eons ee for the Court stated: 
. 5 same time respecting the distinctions sug- I ‘ wae cael oe ‘ 
in the ested by modern principles of taxation end made, was shrouded with conflicting evi- The case was originally tried and submitted 
a r= F “s aie dence and the Court upon determining that | upon the proposition that the proceeds of the in- 
a et ee the insured paid the premiums after he |Surance policies could not under the provisions 
f ee i : +o: of Sections 302 and 401, supra, be included in 
= | made, he assignments, rendered decision |e grou enate for he purpose, of determining 
solice SOME OF THE TAX PROBLEMS IN sae tn pos . A : the net estate subject to tax, even if the dece- 
ANCE ss : dent had continued after the assignment to pay 
it do- LIFE INSUR | aeee wan ateen to the texcawer tae the premiums. The former opinion of the court 
25, but . tt tees : Mewher ] e eat: - eee I stands as authority that where the decedent 
Samuel J. Foosaner, Member of the sent further evidence with regard to the | continues to pay the premiums the proceeds must 
- New Jersey Bar payment of the premiums after the assign- be included in the gross estate. The Depart- 
pecinc 63 N L 1 18 ments were made. Upon a presentation | mental Regulations are not inconsistent with this 
ot but ew Jersey Law Journal, January 18, | 45 evidence satisfactory to the Court, that | view. The former opinion is modified only to the 
action 1940, p. 21, 23, 27 it was in fact the beneficiary and not the ps that it my be poe ge se Monae that 
trans- . : , ‘ : . : St ections 302 and 401 require the inclusion in the 
at 3 Of the many tax questions which present —— hae “ee paid Mage ge semen ge on gross estate of insurance proceeds under policies 
re themselves, in one form or another, with| to the assignments, the Court modined Its | yyeonditionally assigned where the premiums 
Dt | regard to the life insurance contract, there | decision on December 4, 1939, and directed | are subsequently paid by the beneficiary, or the 
educt- isno problem which calls for greater legal that the excess tax payment of $11.179.38,| person to whom assigned, from his or her own 
lay DE | scrutinization than the matter of assign-| together with interest, be paid to_the tax- | funds. 
ye any See ; : “Ls, av i ; Z j i aa 
Sit [ news “How to. stay ott of the “higher| Paver, Iti to be note that the Court id) One sentence ofthe December 4th opinion 
. aed rackets has become more than a tax-| 1° rite Re Aer . -- F t fac in particular stands out prominently: 
ge pavers pastime. its decision upon a new finding of fact. i RT LO RATIO 
, ‘ » : ie acd : or pin stands 
“be, it In every case where a life insurance Bg Page. itismy eee od — of as authority that where the decedent con- 
nse > policy 1S assigned, the assignment must be $40) 000 a. % aa uel ici iivlesten tinues to pay the premiums, the proceeds 
kinds considered from three aspects, namely, the | * cae + cae tt ele L all tl shite >’ | must be included in the gross estate.” This 
) open It tax, the income tax, and the estate tax. yee “i “ icles, e Pag oo “ <= =e oe sentence when read in light of the last 
nil dents of ownership have been renounced, : : 
ever) “‘Seaueitie speaking life insurance pro-|and taxable as part of decedent’s gros: phrase, to the effect that the subsequent 
SS Va- 1s . wo Sceneet Ss Sree premiums paid by the assignee, must be so 
a oo exempt from income tax. And | estate, has been left treacherously dangling it Knees hin ae hae ee tee” coneies 
Me such cases where the proceeds are left | jn mid-air | Pee, SOM AS OF NET OWN TUNES, CArTies 
pe of with the insurer on an interest payment ; = a conclusion of sweeping proportions. 
Bee lan, only the interest payable need_be in- games — eS ag pe In more instances than not, absolute as- 
ricted sed in one’s gross income. (Section es Wenidie “Pi samen She 70) shoe Article signments are made to beneficiaries who 
10d ot -« (b) (1) Internal Revenue Code.) There 37 of Re siete ak. Micaela Se aoe do not have their “own funds” with which 
priate is one important exception to this exemp- rd pe Sasa the insured died. Revula.|*t®.meet the premiums. Nor will it be diffi- 
nee it _. however. Section 22 (b) (2) of the eign Wt alae cates + paren Mek or cult for the tax commissioner to challenge 
ocally nternal Revenue Code provides: Re iniinan 70 ons a ig otal ok tee the true source of the premium payment, 
there se the case of a transfer for a valuable con- or a Article 27 of Hea Batete ‘Yas notwithstanding who actually draws the 
neces- eration, by assignment or otherwise of a life Ceiiations ae Sien: “alee te dean checks, in thousands of cases where exclu- 
1e, 1.6, ‘surance, endowment, or annuity contract, or | Kegulations provides: where the dece-| sion of proceeds is claimed, should he so 
aiaee any interest therein, only the actual value of| dent does not retain until his death anv of desis Coomiiie at tk. ak See 
meal Such consideration and the amount of the pre-| the legal incidents of ownership in policies edie ’ ee woe ; ; 
more miums and other s ge tbte. a aes lation that we can derive from the language 
aitoes er sums subsequently paid by the | of insurance, taken out by himself, the pro- hoes 
atives transferee shall be exempt from taxation under ceeds of such policies are not required to be used by the Court of Claims, is that as mat- 
ion of Paragraph (1) of this paragraph. : ; 2 ; : ters now stand every case involving the 
4 ; included in the gross estate of the decedent : : : : See 
> and TI a _ , ; ee Bailey question will have to turn on its indi- 
le significance of this exemption be- | under the insurance provisions of the estate |—-,-- eee : 
more omes_clearl ” vidual facts; in every instance the proof 
= clearly emphasized in the case of | tax law. . ott ; 
‘count y Hacker Estate, 36 BTA 659. ‘ ; oe ; will have to substantiate the contention, 
yr the In diametric opposition to this view, is| that the beneficiary as assignee paid the 
oseuh F rom the Hacker decision it might readily | Section 302 (g) of the Revenue Acts of 1924} subsequent premiums “from his or her own 
nostu- ear that it is a mistake for an insured|and 1926, thereafter continued as Section | funds.” 
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The Government has seen fit to afford 
certain statutory tax exemptions with re- 
gard to life insurance. It has deliberately 
placed the taxpayer in a position where he 
can effect tax savings through life insur- 
ance. No less an authority than the Supreme 
Court of the United States has approved 
tax saving methods where legally employed. 
If the taxpayer effects certain life insurance 
transactions, assignments or otherwise, 
which are unnecessarily costly in taxes, or 
if he fails to negotiate transactions which 
could result in large tax savings, this is not 
the fault of the Government. With all the 
apparent severity and harshness presently 
encloaking the various taxes, much can be 
done by the alert taxpayer to his distinct 
financial advantage. 





























THE FEDERAL INCOME TAX AND 
THE YEAR END 


Boyd L. Bailey, Member of the New York Bar 


4 Peabody Law Review, December, 1939, 
p. 45-51 


The taxpayer’s net income subject to the 
federal income tax not economic net 
income. It is statutory gross income less 
statutory deductions. Without altering eco- 
nomic net income it is often possible to keep 
down statutory gross income or increase 
deductions or both. 
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3usiness considerations permitting, a cor- 
poration taxable under section 13 (c) 
(I. R. C.) should pay dividends in the 
taxable year beginning before December 31, 
1939 rather than 1940. The same advice 
applies to the payment of corporate indebt- 
edness “existing at the close of business on 
December 31, 1937, and evidenced by a bond, 
note, debenture, certificate of indebtedness, 
mortgage, or deed of trust, issued by the 
corporation and in existence at the close 
of business on December 31, 1937, or by a 
bill of exchange accepted by the corpo- 
ration prior to, and in existence at, the close 
of business on such date.” A renewal of 
any such indebtedness, however evidenced, 
is with the same provision of law. (Sec. 


27 (4) I. R.C.) 


The typical investor has been wise in the 
selection of some investments and unwise 
in the case of others. His portfolio, in other 
words, will show certain paper losses and 
certain paper gains. By realizing the for- 
mer he will decrease taxable income and 
by realizing the latter he will increase it. 
Sometimes the one course is advisable and 
sometimes the other, and tax considerations 
may indicate that he sell a security now in 
order to shorten his holding period. In any 
case, some action is usually desirable where 
the investor faces a tax. Business objec- 


tions to changes can be met more often 
than not. 





































The investor facing a tax should prepare 
a tabulation of his securities, in the same 
manner as he will have to do in his tax 
return. It will show realized gains and 
losses for the year, separately classified as 
short-term and long-term. The paper gains 
and losses should also be tabulated and 
classified. Individuals, not corporations, 
may carry forward last year’s net short- 
term loss to reduce this year’s short-term 
net gain, but such reduction has a top limit: 
the amount of last year’s net income. (Sec. 


117 (e) ILR.C.) 
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After making the tabulation the investor 
knows (1) his net short-term gain or loss 
and (2) his net long-term gain or loss. He 
also knows what paper gains and losses he 
can realize, whether short-term, long-term 
and in what amount. 


tion. Runkle, 1939, 39 BTA 458—determ;. 
nation of basis after taxpayer had surrendere; 
old shares in “A” Corporation and received 
in tax-free exchange those of “B” Corpo. 
ration, solution of the holding period prob. 
lem. There are a number of cases where. 
after a tax-free exchange, the basis of each 
new share is deemed to be the total origina] 
cost divided by the number of new shares— 
Hudson, 1939, 39 BTA 1075, Com’r v. Bolen. 
der, 1936, 82 Fed. (2d) 591.) 


A security becomes worthless in a year 
other than the one in which you try to take 
the loss. 


If the tabulation shows a short- or long 
term net gain the investor may wish to realize 
losses sufficient to offset or reduce it. The 
argument in favor of such course of action 
is that it reduces one’s taxable income. The 
argument against it, apart from the expense 
of selling, is that the taxpayer may have 
difficulty in maintaining his investment 


position. If the taxpayer is on a cash basis, and 


if he needs deductions, he should pay inter- 
est on insurance policy loans in cash before 
the end of the year. Paying the same by 
note is insufficient. It would seem that 
there is no tax reason to prevent his bor- 
rowing anew, shortly after such payment. 


If the tabulation is in preparation for a 
joint return, the taxpayer must bear in mind 
(a) the short-term losses of a spouse may 
only be used to reduce the short-term gains 
of that spouse; e.g., they may not be applied 
to reduce the aggregate income, and (b) the 
long-term losses of either spouse may be 
applied against aggregate income. (Reg. 
101, Art. 117-5.) 


If the taxpayer is a corporation it has no 
short-term loss carry-over from last year. 
However, it will have one for taxable years 
beginning after December 31, 1939, if Sec- 
tion 117 (e) remains in its present form. 
For the current year, capital losses are 
allowed to the extent of capital gains plus 
$2000. Within this limitation, gains and 
losses are recognized in full, regardless of 
the holding period. 


Particularly in the case of closely held 
corporations, it is advisable to make sure, 
before the end of the vear, that the cor- 
poration has paid sufficient dividends 1 
avoid the surtax on improperly accumulated 
surpluses. (Sec. 102.) The statute is di- 
rected against accumulations for preventing 
the imposition of the surtax on sharehold- 
ers. Therefore, the corporation should have 
a good business reason for the retention of 
surplus. 


THE FEDERAL TAX PRACTICE: AN 
ELEMENTARY OUTLINE 


Oscar IV. Underwood, Jr., Member of the 
District of Columbia and U. S. 
Supreme Court Bars 


26 Virginia Law Review, January, 1940, 
p. 284-301 


The Sixteenth Amendment to the Con- 
stitution of the United States, authorizing 
a federal tax upon incomes without appor- 
tionment among the several States, became 
effective in February, 1913. The first tax 
provision under this constitutional amend- 
ment was included in the Tariff Act of 1913. 
The rates of that tax were low and the 
receipts were small. The first large tax bil 
was adopted October 3, 1917, to produce 
revenue for the war. This was followed bs 
the Revenue Act of 1918, and every year oF 
so thereafter there have been additiona 
ones, the inclination being always to bring 
new and additional subjects within the scope 
of taxation. 


Sec. 118 (a) does not disallow losses re- 
sulting from wash sales by an individual 
‘if incurred in trade or business” nor of a 
corporaton, a dealer in stocks or securities 
where the loss resulted from a transaction 
made in the ordinary course of its business. 


A sale is a wash sale if there has been a 
purchase of substantially identical securities 
within the 61-day period: 30 days before the 
sale, the day of the sale, and 30 days after 
the sale. 


Basis is unchanged by a wash sale re- 
sulting in loss, the holding period affecting 
percentage losses and gains continues to run 
from the date of original ownership, and 
the loss arising out of the sale is dis- 
regarded. 


Any sale, to give rise to a deductible loss, 
must be a real sale with an intent by the 
seller to sell and by the buyer to buy. Thus, 
where an attorney for a corporation owned 
100 shares of its stock, he sold it at a loss 
to the president with the understanding—no 
contract, simply an understanding—that the 
president should sell it back to him later at 
the same price. The ruling was that the 
attorney could not deduct the loss. 


In 1919 and 1920 audits of returns for 191/ 
and 1918 were beginning to reach comple- 
tion. Lawyers generally throughout the 
country were unacquainted with federal tax 
cases and, since the Bureau of Interna 
Revenue were located in the capital city, 
they began to send them to lawyers whom 
they knew at Washington, lawyers W'° 
likewise knew little about them but had the 
incentive to find out. First there was @ 
trickle of these cases and within a year 
two a great mass of them poured into the 
law offices of the city. Washington went 
through a hectic period with these case. 
The sudden emergence of great numbers 
of controversies, many of which involved 
large sums, caused a sort of Klondike rus! 
to the Treasury Department. The Board © 
Tax Appeals was established in 1924. 


(Continued on page 177.) 


Where there is a stock split-up or a tax- 
free reorganization, the taxpayer should 
instruct the transfer agent to designate what 
new certificates are attributable to which 
old ones. The second choice is to adopt a 
plan approved by the Board: Assume that 
the lowest numbered new certificate is at- 
tributable to the first purchased old certifi- 
cate. (Ford, 33 BTA 1229, Acq. 1937, 1 CB 9.) 
(What happens in other situations is shown 
in: Franklin, 1938, 37 BTA 471—stock split-up, 
taxpayer wired his secretary to sell 250 
shares attributable to the high-priced shares 
he had bought in 1929, complete uncertainty 
about what certificates were attributable to 
the one sold, but held sufficient identifica- 
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holic beverage reports due. April 10—— 
April 15—— COLORADO 


Manufacturers’ and dealers’ alcoholic beverage 
reports due. 
April 15—— 


Carriers’, warehouses’ and transporters’ gaso-| april 5 


: 1 line tax reports due. Motor carriers’ compensation tax due 
-E: AN | carriers’, warehouses’ and transporters’ lubri- April 10 . 
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Satie Lubricating oils tax reports and payment due. Service tax reports and payment due ‘ 

10rIzINZ § Sales tax reports and payments due : April 10 

AADATO TE “Galas 4c3 2 s Use tax reports and payment due. Tobacco wholesale dealers’ reports due. 
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leral tax Car and freight line company taxes due. April 10—— 
Internal J Natural resources—statement of purchases DELAWARE Motor carriers’ mileage tax due. 
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s whom oe ee ee a Installment of railroad tax due. Last day to make alcoholic beverage reports. 
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» was a Alcoholic beverage wholesalers—reports of pur- Manufacturers’ and importers’ alcoholic bev- due 

vear oF = chases due. erage reports due. ee 
into the Sales tax reports and payment due. April 30—— April 20—— _ 
on went oe manufacturers’ monthly reports due. Carriers’ gasoline tax reports due. Gasoline tax reports and payment due. 
e cases ——— Distributors’ gasoline tax reports and pay-| April 30—— 
e a vasoline tax reports and payment due. ment due. Transporters’ gasoline tax reports due. 
1umbers April—Third Monday 

rolved Pr “ty i 

mg oper ty tax installment due. DISTRICT OF COLUMBIA INDIANA 
Joard of ; CALIFORNIA April 10—— April 1—— 
{ April 1——_ Licensed manufacturers’ and wholesalers’ beer Foreign bridge and ferry company property 
: Gasoline tax due. reports due. tax returns due. 
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April 15—— 


Bank and trust company intangibles tax re- 


ports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Gross income tax reports and payment due. 
April 20—— 
Bank and trust company intangibles tax due. 
Bank share tax due. 





Building and loan associations’ intangibles tax 


reports and payment due. 
April 25—— 


Gasoline tax reports and payment due. 


IOWA 
April 1—— 
Additional tax on motor carriers due. 
First installment of property tax delinquent. 


Last day for assessment and report of bank 


share tax. 
Last day to make property tax return. 
Pipe line company property tax reports due. 
Railroad property tax reports due. 
April 10—— 
Carriers’ gasoline tax reports due. 
Class ‘‘A’’ permittees’ beer tax 
payment due. 
April 20—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


KANSAS 
April 10—— 
Malt beverage reports and taxes due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment due. 
Income tax returns 
tax due. 


Motor carriers’ gross ton mileage tax reports | 


and payment due. 
April 20—— 
Motor carriers’ property tax returns due. 
Sales tax reports and payment due. 


~ 


April 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
April 10—— 
Alcoholic beverage reports due. 


Importers’ and refiners’ gasoline tax reports 


due. 
April 15—— 
Income tax 
tax due. 
Passenger carriers’ mileage taxes due. 
Public utility gross receipts tax reports and 
payment due. 
April 20 
Oil production tax reports and payment due. 
April 30 


returns and first 








Dealers’ and transporters’ gasoline tax reports 


and payment due. 


LOUISIANA 





April 1 
Last day to make railroad car mileage reports. 
Property tax returns due. 

Wholesalers’ tobacco tax reports due. 

April 10—— 


Importers’ gasoline tax reports and payment 


due, 


due. 


Importers’ light wine and beer reports due. 
Importers’ lubricating oils tax reports due. 





April 15—— 


April 20 





reports and 


April 30 


April 10—— 


and first installment of 





| April 1 


installment of 
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Carriers’ 


gasoline tax reports due. 
Carriers’ 


kerosene tax reports due. 

Carriers’ light wines and beer reports due. 

Carriers’ lubricating oils reports due. 

Intoxicating liquor manufacturers’ and deal- 
ers’ reports due. 





Dealers’ 
due, 
Dealers’ 
due. 
Lubricating oils tax due; dealers’ reports due. 
Manufacturers’ and dealers’ light wines and 
beer reports due. 

New Orleans city sales and use tax reports 
and payment due. 

Petroleum solvents reports due. 

Sales and use tax reports and payment due. 


gasoline tax reports and payment 


kerosene tax reports and payment 


April 30—— 


Motor carriers’ 
taxes due. 
Natural resources severance tax reports and 

payment due. 
Petroleum products reports and taxes due. 
Public utility license tax reports and natural 
gas sales tax and reports due. 


gross receipts reports and 


MAINE 


| April 1—— 


Gasoline tax due. 


April 10—— 


Manufacturers’ and wholesalers’ malt beverage 
reports due. 


| April 15—— 


Bank share tax reports due. 

Gasoline tax reports due. 

Last day for telephone, telegraph and rail- 
roads to file gross receipts tax reports. 


MARYLAND 


| April 10— 


Admissions tax payment due. 





Alcoholic beverage licenses expire. 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 


Alcoholic beverage tax reports and payment 
due. 

Excise (income) tax returns and first tax in- 
stallment due. 

Last day to make public service tax return. 


April 15—— 


Cigarette distributions tax report and pay- 
ment due. 


April 30—— 


Gasoline tax reports and payment due. 


MICHIGAN 





Chain store tax due. 

Gas and oil severance tax reports and payment 
due. 

Last day to pay insurance company premiums 
tax. 


April 5—— 


Carriers’ gasoline tax reports due. 


April—Second Monday—— 


Bank share tax reports due. 





April 15—— 


Sales tax reports and payment due. 
Use tax reports and payment due. 


| April 20-—— 
Importers’ kerosene tax reports and payment | 


Distributors’ 

ment due. 
Gas and oil severance tax 
ment delinquent. 


gasoline tax reports and pay- 


reports and pay- 


| 
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MINNESOTA 
April 1 
Last day to file foreign corporation repoyts 
and pay fees. 
April 10—— 
Wholesalers’, brewers’ and manufacturers’ 2}. 
coholie beverage reports due. 
April 15—— 
Interstate motor carriers’ mileage tax due. 
April 25—— 
Gasoline tax payments due. 
April 30 
Insurance company premiums tax due. 








MISSISSIPPI 
April 1 
Bank share tax reports due. 
| Car company property tax returns due, 
Property tax returns due. 
April 5—— 
Factory reports due. 
April 10—— 
Admissions tax reports and payment due, 
April—First Monday 
Railroad and utility property tax returns due. 
April 15—— 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesaleys’ 
tobacco reports due. 
Retailers’, wholesalers’ and distributors’ light 
wines and beer reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 











MISSOURI 


April 5—— 

Non-intoxicating beer permittees’ reports due. 
April 15—— 

Gasoline tax reports due. 

Retail sales tax reports and payment due. 
April 25—— 

Gasoline tax due. 


MONTANA 
April 1—— 
First day to file foreign corporation count) 
reports. 
Moving picture theatre licenses issued and tax 
due. 


Railroad property tax returns due. 
April 15—— 
Brewers’ and liquor wholesalers’ tax reports 
and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Metalliferous mines license tax reports due. 
Motor carriers’ additional fees due. 
Personal income tax returns and first install- 
ment of tax due. 
April 20—— ; 
Producers’, transporters’, dealers’ and refiners 
crude petroleum reports due. 
April 30——_ 
Coal mine operators’ tax reports and payment 
due. 
Last day for express and freight line compan) 
gross receipts tax reports. 
Last day for freight line company property) 
tax returns. 
Oil producers’ license reports due. : 
Telegraph and natural gas company taxes ané 
reports due. 





NEBRASKA 





April 1 
Bank share tax reports due. 
April 15—— 
Alcoholic beverage manufacturers’ 
sale distributors’ reports due. 
Gasoline tax reports and payment due. 


and whole- 








due, 


yrts due. 


due. 


1 counts 


and tax 


; repol ts 
ue. 

e. 
ts due. 


t install- 


| refiners’ 


payment 
compan} 


property 


taxes and 


nd whole- 


lue. 


March, 1940 


Imitation butter reports and taxes due. 
List of stockholders in foreign corporations 
due. 
Railroad property tax returns due. 
April 20—— 
Car company reports due. 


























NEVADA 
April 15—— 
Carriers’ gasoline tax reports due. 
April—Ten Days after First Monday—— 
Toll roads and bridges quarterly tax and re- 
ports due. 
April 25—— 
Dealers’ gasoline tax reports and payment due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 


April 1—— 
Corporation reports due. 
April 10—— 
Manufacturers’ and wholesalers’ alcoholic bev- 
erage reports and taxes due. 
National bank share tax reports due. 
April 15—— 
Gasoline tax reports due. 
Last day to make property tax returns. 

















NEW JERSEY 
April 1—— 
Marine insurance company reports due. 
Motor vehicle registration and fees due. 
April 10——— 
Excise tax reports and payment due from in- 
terstate busses. 
Gross receipts reports and taxes due from 
busses in municipalities. 
Gross receipts reports and taxes due from jit- 
neys in municipalities. 
April 15-—— 
Alcoholic beverage reports and taxes due from 






















manufacturers, distributors, transporters, 
warehousemen and importers. 
April 20 


Alcoholic beverage retail consumption and re- 
tail distribution licensees’ reports and taxes 
due. 

April 30 

Carriers’ gasoline tax reports due. 

Distributors’ gasoline reports and tax due. 










NEW MEXICO 





April 1—— 
Income tax information returns due. 
April 15-—— 
Income tax reports and first tax installment 
due. 
Occupational gross 
payment due. 
Oil and gas conservation reports due. 
Severance tax reports and taxes due. 
April 20 
Motor carriers’ reports and taxes due. 
April 25——— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and payment 
due. 
April 30-—— 
7 and gas production tax net value reports 
ue. 









income tax reports and 










































NEW YORK 


April 1 
Foreign insurance company premiums tax due. 
New York City property tax (semi-annual in- 
Stallment) due. ; 
April 15—_ 
New York City personal property tax returns 
and first installment of tax due. 
Personal income tax returns and first install- 


ment of tax due. Emergency tax payable in 
full. 













STATE TAX CALENDAR 


Unincorporated business tax returns and pay- 
ment due. 
April 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
April 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax re- 
turns and payment due. 
April 30—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
April 1 
Installment paper dealers’ reports and taxes 
due. 
April 10—— 
Alcoholic beverage tax reports due. 
Carriers’ gasoline tax reports due. 
April 15—— 
Sales tax reports and payment due. 
Spirituous liquor taxes due. 
Use tax reports and payment due. 





April 20—— 
Distributor’s gasoline tax reports and payment 
due. 
April 30—— 
Electric light, power, street railway, gas, 
water, sewerage, and telephone company 


gross receipts reports and taxes due. 


NORTH DAKOTA 





April 1 
Fire marshall tax due. 
Last day for filing foreign corporation reports. 
April 15—— 
Alcoholic beverage transaction tax reports and 
payment due. 





Gasoline tax reports and payment due. 

Interstate motor carriers’ tax due. 

Motor carriers’ permit fees due. 
April 20— 

Sales tax reports and payment due. 

Use tax reports and payment due. 


OHIO 
April 1—— 
Motor vehicle registration fees due. 
April 10—— 


Admissions tax reports and payment due. 
Class ‘‘A’’ and ‘‘B’”’ permittees’ alcoholic bev- 
erage reports due. 
April 15—— 
Cigarette use tax and reports due. 
Use tax reports and payment due. 
April 20—— 
Dealers’ gasoline tax reports due. 
April 30—— 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 





OKLAHOMA 
April 1—— 
Oil, gas and minerals gross production reports 
and tax payment due. 
April 5—— 
Mine operators’ (other than coal) reports due. 
April 10—— 
Airports’ gross receipts tax reports and pay- 
ment due. 
April 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
April 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil tax reports and payment due. 
Use tax reports and payment due. 
April 30—— 
Cotton manufacturers’ reports and taxes due. 
Oil and natural gas information reports due. 
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OREGON 


April 1—— 


Excise (income) tax returns and first install- 
ment of tax due. 
Insurance company premiums tax due. 





Personal income tax returns and first install- 
ment of tax due. 
Public utility reports due. 
April 10—— 
Oil production tax reports and payment due. 
April 20—— 
Alcoholic beverage tax reports and payment 
due. 
Motor carriers’ reports and taxes due. 
Gasoline tax reports and payment due. 


PENNSYLVANIA 
April 10—— 
Importers’ spirituous and vinous liquor reports 
due. 
Malt beverage reports due. 
April 15—— 
Employers’ return of tax withheld at source 
under Philadelphia income tax due. 


Income tax returns and first installment of tax 
due. 


Manufacturers’ alcoholic beverage tax reports 
and payment due. 
April 30—— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
April—First Monday 
Domestic insurance company 
due. 
April 10— 
Manufacturers’ alcoholic beverage reports due. 
Tobacco products tax reports due. 
April 15—— 
Gasoline tax reports and payment due. 
April 30—— 
Reports due from corporations employing 
or more persons. 





premiums tax 


five 


SOUTH CAROLINA 

April 1—— 

Chain store tax returns and payment due. 

Domestic corporation license tax due. 
April 10 

Admissions tax reports and payment due. 
April 20—— 

Gasoline tax reports and payment due. 





SOUTH DAKOTA 

April 1—— 

Motor carriers of passengers taxes due. 
April 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
April 30—— 

Mineral products severance tax reports and 

payment due. 


TENNESSEE 

April 

Cottonseed oil mills’ reports due. 
April 1—— 

Motor vehicle registration and fees due. 

Public utility property tax reports due. 
April 10—— 

Barrel tax on beer due. 

Carriers’ gasoline tax reports due. 

Last day to make alcoholic beverage reports. 
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April 20—— 
Bank share tax reports due. 
Distributors’ gasoline tax reports and payment 
due. 
Manufacturers’ property tax returns due. 
Property tax returns due. 


TEXAS 
April 1—— 
Commercial and collection agencies’ tax reports 
and payment due. 
Motor vehicle registration fees due. 
Ores, marble and cinnabar ore tax reports and 
payment due. 
Public utility tax reports and payment due. 
Sulphur production tax reports and payment 
due. 
Textbook publishers’ tax reports and payment | 
due. 
April 15—— 
Oleomargarine tax reports and payment due. | 
April 20—— 





| 
Carbon black production tax reports and a 
ment due. | 
Cement distributors’ tax reports and payment | 
due. | 





Natural gas production tax reports and pay- 
ment due. 

Oil production tax reports and payment due. 

Theatres’ prizes and awards tax reports and 
payment due. 

April 30 
Last day to make bank share tax reports. 
Last day to make property tax returns. 





UTAH 





April 10 
Carriers’ gasoline tax reports due. | 
Liquor licensees’ reports due. 

April 15—— 

Distributors’ and retailers’ gasoline tax reports 
due. 


VERMONT 
April 1—— 
Foreign corporations’ certificates to do busi- 
ness expire. 
Motor vehicle registration and fees due. 





April 10 

- : ; : ; | 

Alcoholic beverage tax reports and payment | 
due. 


April 15—— 
Corporation income tax returns and first tax 
installment due. 
Electric light and power company reports and | 
taxes due. 
Railroad, transportation and telephone com- 
pany property tax (second half) due. 
April 20—— 
Last day to make property tax returns. | 
April 21 
Reports of deposits in national banks due. 
April 30 
Gasoline tax reports and payment due. } 











VIRGINIA 
April 1 
Insurance company premiums tax due. 
Motor vehicle registration and fees due. 
April 10—— 
Beer dealers’, 
ports due. 
April 15—— 
Corporation income tax returns due. 
Information returns due from corporations and | 
partnerships. 





bottlers’ and manufacturers’ re- 





April 20—— 
Gasoline tax reports and payment due. 


April 1—— 
Public utility special reports and fees due. 
Steamboat companies’, wharfingers’ and ware- 


April 10 
Brewers and manufacturers of malt products— 


April 15—— 
Auto transportation company gross receipts tax 


Gasoline tax reports and payment due. 


| April 30 


due. 
Gasoline tax reports and payment due. 
April 25—— WEST VIRGINIA 
Admissions tax reports and payment due. April 1 


April 10 
April 15—— 


| April 30-—— 


April 1—— 


April 10 


| April 20 


April 1 


April 10—— 


| April 15—— 


| April 20 


| April 15—— 
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WASHINGTON 


housemen’s gross receipts tax reports and 
payment due. 





reports due. 


reports and payment due. 
Butter substitutes reports and tax payment 
due. 


Petroleum products tax and reports due. 





Express company gross receipts tax reports 


Public service corporation property tax returns 
due. 
Public utility reports and taxes due. 





Alcoholic beverage tax reports and payment 
due. 


Personal income tax returns and taxes due. 
Sales tax reports and payment due. 


Foreign corporation reports due. 

Gasoline tax reports and payment due. 

Occupational gross income tax quarterly re- 
ports and taxes due. 


WISCONSIN 


Beer tax reports due. 

Coéperative association reports due. 

Last day for domestic corporation reports. 

Last day for foreign corporation reports. 

Motor carriers’ flat tax due. 

Public utility reports due. 

Zine and lead-bearing lands—owners’ 
due. 


returns 





Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment due. 
Tobacco products tax returns due. 





Gasoline and diesel fue! tax reports and pay- 
ment due. 





WYOMING 





Bank share tax reports due. 
Pipe line company property tax returns due. 
Public utility property tax returns due. 
Telegraph and telephone company property 

tax returns due. 


Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 


Sales tax reports and payment due. 
Use tax reports and payment due. 





Motor carriers’ tax reports and payment due. 


FEDERAL 


Corporation income tax and excess profits tax 
return due for fiscal year ended January 31. 
Form 1120. 





March, 1940 


Entire income-excess profits tax or first quay. 
terly installment due on returns for fisca) 
year ended January 31. Forms 1040, 194; 
1120, 1120H, 1120L. 

Entire income tax or first and second quarter}, 
installments due under general extension 
(citizens abroad, etc.) for fiscal year endeg 
October 31, with interest at 6% from Januar 
15 on first installment. Form 1040 or 11, 





Entire income tax or first quarterly instal] 
ment due on returns of nonresidents for fisca] 
year ended October 31. Forms 1040, 1120NpB. 

Fiduciary income tax return due for fiscal! 
year ended January 31. Form 1041. 

Foreign partnership return of income due 
general extension for fiscal year ended (Qr- 
tober 31. Form 1065. 

Individual income tax return due by genera! 
extension for fiscal year ended Octobe: 
in case of American citizens abroad. Forr 
1040. 

Individual income tax return 
year ended January 31. Form 1040. 

Last quarterly income tax payment due 
returns of nonresidents for fiscal year ended 


due for fis 


January 31, 1939. Forms 1040B, 1040NB 
1040NB-a, 1120NB. 

Life insurance company income tax return 
due for fiscal year ended January 31. Form 


1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for March. Form 957. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended Octobei 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended October 31. Form 104)N 

Nonresident foreign corporation income tax 
return due for fiscal year ended Octobe 
Form 1120NB. 

Partnership return of income 
year ended January 31. Form 1065. 

Personal holding company returns due fo! 
fiscal year ended January 31. Form 1120H. 

Resident foreign corporations and domesti 
corporations with business and books abroad 
or principal income from U. S. possessions 
—returns due for fiscal year ended Octobe! 
31 by general extension. Form 1120. 

Second quarterly income-excess profits tax pay- 
ment due for fiscal year ended October 3! 
Forms 1040, 1041, 1120, 1120H, 1120L. 

Second quarterly income tax payment due on 
returns of nonresidents for year ended July 
31, 1939. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp account 
due for March. Form 8338. 

Third quarterly income-excess profits tax pay- 
ment due for year ended July 31, 1% 
Forms 1040, 1041, 1120, 1120H, 1120L. 

April 20 

Monthly information return of ownership ce! 
tificates and income tax to be paid at source 
on bonds due for March. Form 1012. 

April 30 
Admissions, dues and safety deposit box rent 
als tax due for March. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of 0! 
by pipe line due for March. Form 727. 

Excise tax on lubricating oils, fancy wooden 
matches, and gasoline due for March. Form 
726. 


Excise taxes on sales due for March. Form 7-5. 


due for fiscal 














Processing tax on oils due for March. Form 
932. ‘ 

Sugar (manufactured) tax due for March. 
Form 1 (Sugar). 
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CALIFORNIA 
Introductions 


Alcoholic Beverages.—S. B. No. 31 and 
\.B. No. 27 increase the tax on hard liquor 
‘om 80 cents per gallon to $1 per gallon. 

S. B. Nos. 32 and 33 and A. B. No. 28 
amend Sec. 23 of the Alcoholic Beverage 
‘ontrol Act to increase the tax on beer 
rom 3 to 5 cents a gallon and to levy a tax 
n wine of 5 cents per gallon for dry wine 
and 10 cents per gallon for sweet wine. 

S. B. 34 and A. B. No. 30 readjust the 
iquor license tax as follows: Beer manu- 
‘acturer’s license increased from $750 to 
$1500; distilled spirits manufacturer’s license 
ncreased from $250 to $1,000; rectifier’s 
icense from $250 to $1,000; distilled spirits 
vholesaler’s license from $250 to $1,000; 
istilled spirits manufacturer’s agent license 
irom $250 to $1,000. 

_Bank and Corporation Franchise Tax.— 
s. B. Nos. 22 to 30 increase the rate of the 
ank and corporation franchise tax from 4 

5 per cent. 

A. B. Nos. 18 to 26 increase the bank and 

rporation franchise tax rate from 4 to 5 
ver cent in the case of corporations and 
irom 8 to 9 per cent in the case of banks. 

_ A.B. No. 82 authorizes the cancellation of 

ank and corporation franchise taxes ille- 
vally assessed, to apply on taxable years 
alter June, 1938. 


Gift Tax.—S. B. No. 36 and A. B. No. 32 
ncrease the gift tax rates. 

\. B. Nos. 49 and 50 change the admin- 
‘tration of the Gift Tax Act to make it 
more ettective. 

Income Tax (Personal).—S. B. Nos. 16 
to 21 and A. B. Nos. 12 to 17 make numer- 
us amendments to the personal income tax, 
closing loopholes, reducing exemptions and 
1austing rates in the higher brackets. 

A. B. No. 83 provides for a system for 

inpaid personal income tax to become a 

n the property of the taxpayer. 


_Inheritance Tax.—S. B. No. 35 and A. B. 


3l increase inheritance tax rates on 

s over $25,000. 

les Tax.—A. B. No. 8 exempts Bible 

Nag sales from the sales tax. 

A. B. No. 88 tightens the loophole in the 

“ales tax act to prevent exemptions made 
Supreme Court decisions. 


tn 


I 
en 





NDER the above heading, report is 
made of introduction and action on 
state tax legislation of importance to 


U 


business interests. The section is con- 
fined to pending bills in state legislatures, 
and the final report will be that of enact- 
ment, when the bill is listed under the 
caption “approvals.” This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a service charge of one dollar. 


Severance Tax.—S. B. No. 37 and A. B. 
No. 33 impose a 2% severance tax on natural 
gas and natural gasoline. 


Tobacco Tax.—S. B. Nos. 38 and 39 
impose a tax of 2 cents per package on 
cigarettes, 1 cent on cigars costing over 5 
cents, and 1 cent per ounce on package 
tobacco. 

S. B. No. 73 imposes a tax of 2¢ per 
package on cigarettes, and on cigars costing 
over 5¢, 1¢ each and a tax of 2¢ per ounce 
on package tobacco. 

S. B. No. 75 imposes a use tax on tobacco 
imported into California and not otherwise 
taxed. 


Approvals 


Motor Vehicles.—S. B. No. 9 amends 
Secs. 66 and 67 of the Vehicle Code to in- 
clude within the definition of “owner” of a 
vehicle a public agency entitled to the pos- 


Calendar of 1940 Sessions 


Jurisdiction Convened Adjourned 


California (1st Sp.) Jan. 29 

Kentucky Jan. 2 

Louisiana (1st Sp.) Jan. 20 Jan. 25 
Mississippi Jam, 2 Lads 
Nebraska (lst Sp.) Jan. 2 Jan. 13 
New Jersey Jan. 9 
New York Jan. 3 

Rhode Island Jan; 2 

South Carolina Jan. 9 

Virginia Jan. 10 





session and use of a vehicle under a lease 
agreement. Chapter 1. 

Sales and Use Taxes.—H. B. No. 10 ex- 
empts from the Sales Tax Act the gross 
receipts from sales of livestock and poultry, 
and exempts from the Use Tax Act the 
storage use or other consumption of live- 
stock and poultry. Chapter 6. 


KENTUCKY 


Introductions 


Alcoholic Beverages.—H. B. No. 
creases the tax on distilled spirits. 

H. B. No. 225 increases the tax on beer 
from $1.50 to $3.00 a barrel. 

H. B. No. 282 increases the excise tax on 
liquor from 5¢ to 10¢ per proof gallon. 

H. B. No. 284 authorizes cities to levy a 
$500 brewing license. 

H. B. No. 392 allows Louisville to tax 
whiskey at the prevailing tax rates. 

Bank Shares.—H. B. No. 299 removes the 
local tax on bank shares. 


Cigarette Tax.—H. B. No. 286 repeals the 
tax on cigarettes. 


Gasoline Tax.—S. B. No. 125 provides for 
refund of 90% of the excise tax on gasoline 
used in tractors or stationary engines. 

H. B. No. 196 amends the law relating to 
the computation and payment of gasoline 
taxes. 

H. B. No. 264 is an Act to place a license 
tax of $25 on oil wagons selling and trans- 
porting petroleum gasoline and oils. 

H. B. No. 307 provides a 5¢ tax on gaso- 
line to be computed on gallons after certain 
deductions are made. 

H. B. No. 399 imposes a $1 tax per pump 
on gasoline stations. 


Income Tax.—S. B. No. 106 and H. B. 
No. 229 repeal the income tax law. 


Motor Vehicles.—H. B. Nos. 291 and 292 
require nonresident operators of motor ve- 
hicles to pay a state gasoline tax on gasoline 
used in excess of standard gasoline vehicle 
tank. 

H. B. No. 293 repeals the law exempting 
motor transportation companies operating be- 
tween fixed termini or over a regular route 
from local, municipal and state licenses. 

H. B. No. 341 exempts from motor ve- 
hicle tax trucks used in construction of state 
highways. 


223 in- 
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Oleomargarine.—H. B. No. 189 imposes a 
tax on oleomargarine. 


Property Taxes.—H. B. No. 239 exempts 
from taxation one automobile necessary to 
an owner’s business. 

H. B. No. 343 reduces the interest on tax 
bills from 8% to 6% per annum. 

H. B. No. 404 provides for quadrennial 
assessment of taxes. 

H. B. No. 409 levies an annual school 
tax of 30 cents on real estate, personal 
property, intangibles and franchises and 40 
cents on bank shares. 

H. B. No. 417 levies a general tax of 
not more than the maximum levy for school 
purposes. 

H. B. No. 423 is an act to raise property 
exemptions of a person with a family to 
$750 in value. 

H. B. No. 431 exempts from taxation 
property of patriotic societies. 

H. B. No. 432 relates to the levy and 
collection of school tax. 


Public Utilities—S. B. No. 124 repeals 
the utility tax on electricity, gas, water and 
telephone. 

H. B. No. 349 allows utilities assessing 
3% excise tax to deduct 3% of total collec- 
tions to cover collection costs. 

H. B. No. 366 relates to the collection of 


municipal taxes on tangible property and | 


franchises of public service corporations. 

H. B. No. 367 assesses franchises of pub- 
lic service corporations for city tax pur- 
poses in Louisville. 


Sales Tax.—H. B. No. 398 fixes the tax 
on sales of personal property or services 
where purchase price is $20 or more. 


Approvals 


Alcoholic Beverages.—H. B. No. 117 in- 
creases the tax on spirits from $1.04 to $1.20 
per gallon. The rate on spirits in retail con- 
tainers of one-half pint is increased from 
7 to 8 cents. 

H. B. No. 119 provides that in no event 
may the tax on wine be less than 2 cents 
on the sale or distribution of any retail 
container of wine. 


Chain Store Tax.—H. B. No. 166 enacts 
a new chain store tax law. Stores operated 
in Kentucky which are part of a group or 
chain of stores are subject to a tax. The 
tax varies from $25 on each store in Ken- 
tucky belonging to a chain of not more than 
five stores, to $200 on each store belonging 
to a chain of more than 250 stores. The rate 
of tax applied to stores in Kentucky is 
graduated according to the number of stores 
or mercantile establishments included under 
the same management, ownership or con- 
trol, whether operated in Kentucky or not. 
The first application and payment for license 
for the calendar year 1940 must be made on 
or before the 30th day after the Act becomes 
effective, which is 90 days after the adjourn- 
ment of the Legislature. 


Occupational License Taxes.—H. B. No. 
123 relates to business license taxes. A 
license fee of $25 is imposed on the sale of 
cigarettes. The definition of restaurants is 
revised. 


MISSISSIPPI 
Introductions 
Alcoholic Beverages.—S. B. No. 87 im- 


poses a tax on the privilege of selling intoxi- 
cating liquors. 












TAXES—THE TAX MAGAZINE 


H. B. No. 331 increases the excise tax on 
wholesalers and distributors of light wines 
and beer. To Ways and Means Committee. 


Chain Store Tax.—S. B. No. 126 levies a 
tax on chain stores, in lieu of the present 
tax, based upon the number of stores in the 
chain, whether located within or without the 
state, with a graduated license fee for each 
store plus a graduated tax on gross income 
of each store. To Finance Committee. 

H. B. No. 243 levies an additional license 
tax on chain stores based on the number of 
stores in the chain, whether located within 
or without the state. To Ways and Means 
Committee. 

H. B. No. 273 levies a tax on chain stores 
similar to that levied by S. B. No. 126. To 
Ways and Means Committee. 


Income Tax.—H. B. No. 178 levies a tax 
of 3% on income from salaries of public 
officials of over $1000 per year. To Ways 
and Means Committee. 

H. B. No. 287 provides for a personal in- 
come tax exemption of $500. To Ways and 
Means Committee. 

H. B. No. 332 amends the income tax 
law of 1934 by giving credit for taxes paid 
on income from sources without the state. 
To Ways and Means Committee. 


Oil Taxes.—H. B. No. 180 levies a tax of 
25¢ per year per acre against all retained 
titles to mineral and oil royalties. To Ways 
and Means Committee. 

H. B. No. 181 levies a tax of 10¢ per acre 
on all oil and mineral leases. To Ways and 
Means Committee. 


Property Taxes.—S. B. No. 116 amends 
Section 8, Chapter 104, Laws of 1932 so as 
to provide that the maximum tax levy in 
rural separate school districts may not be 
more than 20 mills. To Education Com- 
mittee. 

S. B. No. 144 exempts from all taxation 
the physical property of cooperative asso- 
ciations used in the operation of fertilizer 
mixing plants. 

H. B. No. 19 authorizes the Boards of 
Supervisors of the various counties to levy 
an ad valorem tax to provide free textbooks. 

H. B. Nos. 79 and 112 levy ad valorem 
taxes to provide revenue for the State Gov- 
ernment. To Ways and Means Committee. 

H. B. No. 185 imposes an excise tax 
on the transfer of interests in real estate 
measured by the speculative profits due to 
the expenditure of public funds for flood 
control or drainage improvements. To Ways 
and Means Committee. 

H. B. No. 186 amends Section 3108 of the 
Code of 1930, as amended, by exempting 
from taxation oil in its natural state below 
the surface of the ground and amends 
Section 3146 of the Code of 1930, as amended, 
by indicating that interests or reservations 
of oil are not subect to ad valorem taxes. 
To Ways and Means Committee. 

H. B. No. 285 defines what property shall 
be exempt from taxation. To Ways and 
Means Committee. 


Sales Tax.—S. B. No. 134 repeals Chapter 
155, Laws of 1936 (Sales Tax Token Law). 
To Finance Committee. 

H. B. No. 68 repeals Sections 1, 2, 3 and 4 
of Chapter 155, Laws of 1936 (Sales Tax 
Token Law). To Ways and Means Com- 
mittee. 

H. B. No. 145 amends Section 2-F, Chap- 
ter 119, Laws of 1934, as amended, by 
changing the rate of tax. To Ways and 
Means Committee. 
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H. B. No. 179 increases the sales tax oy 
retailers and wholesalers from 2% to 3%, 
To Ways and Means Committee. , 

H. B. No. 259 levies an additional tax o; 
automobiles on which no sales tax is paid 
To Ways and Means Committee. 

H. B. No. 264 amends Sections 5 and ¢ 
Chapter 114, Laws of 1938 so as to impos 
a compensating tax on the purchase of mo- 
tor vehicles on which no sales tax has beer 
paid. To Ways and Means Committee, 

H. B. No. 265 amends Section 2-c, Chap. 
ter 119, Laws of 1934, by changing the sale: 
tax on sales of tangible property by whole. 
salers or jobbers. To Ways and Mean: 
Committee. 

H. B. No. 286 repeals the sales tax lay 
To Ways and Means Committee. 








Approval 


Oleomargarine Dealers.—S. B. No. 38 
which limits the license tax on dealers t 
those handling oleomargarine, etc. manu- 
factured from other than specified products, 
was approved February 12, 1940. 


NEW JERSEY 
Introductions 


Foreign Corporations.— A. B. No. 133 
clarifies ‘gross income” with reference t 
taxation of foreign corporations. To Cor- 
porations Committee. 


Motor Vehicles.—S. B. No. 26 provides 
for special motor vehicle permits to be 
issued where the load limitation is exceeded. 
To Highways Committee. 

A. B. No. 7 reduces motor vehicle driver's 
license fee from $3.00 to $1.00. To Trans- 
portation Committee. 

A. B. No. 100 reduces the motor vehicle 
driver’s license fee from $3.00 to $1.00. T: 
Judiciary Committee. 


Property Taxes.—A. B. No. 126 permits 
the gradual repeal of taxes on improvements 
and personal property. To Municipalities 
Committee. 

A. B. No. 154 limits tax exemptions to 
persons who actually reside in the state an 
to the taxing districts in which they reside 
To Municipalities Committee. 

A. B. No. 157 fixes the interest on delin- 
quent taxes at 4%. To Municipalities Com 
mittee. 


NEW YORK 
Introductions 


Alcoholic Beverages.—S. B. No. 612 1n- 
creases the annual fee for license to sé! 
liquor at retail not to be consumed on 
premises from $800 to $1200 in New York, 
Bronx, Kings and Queens counties; trom 
$500 to $750 in Richmond county and in 
cities of more than 100,000 and less thar 
1,000,000; and from $300 to $450 elsewhere. 
To Excise Committee. ; 

S. B. No. 809 fixes annual liquor licens¢ 
fee for on-premises consumption, for g0! 
clubs at $200. To Excise Committee. 

S. B. No. 952 provides for a class D dis 
tiller’s license at annual fee of $1,000 to be 
issued only to winery licensees for mant 
facture of brandy and for sale of product: 
to wholesale or retail licensees in container 
of not more than one quart. To Excis 
Committee. , 

A. B. No. 1050 and S. B. No. 824 perm" 
| out-of-state wholesalers of alcoholic beve™ 
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ages to obtain state licenses at annual fee of 
$100. To Excise Committee. 


Corporation Tax.—A. B. No. 702 and 
S. B. No. 661 eliminate from gross assets 
ior corporation tax purposes cash on hand 
and on deposit; provide certain relief for 
real estate corporations; classify provisions 
relative to franchise taxes on corporations; 
permit tax commission to extend time for 
nling reports; and limit to five years after 
such filing, the power of the commission to 
audit and state an account for taxes and 
make certain other provisions. To Taxation 
Committee. 


Estates —A. B. No. 1174 and S. B. No. 
30 strike out provision which exempts net 
estates not exceeding $5000 transferred to 
a brother or sister from tax on transfer of 
lecedents’ estates. To Taxation Committee. 


_Franchise Tax.—A. B. No. 698 and S. B. 
\o. 660 provide for purposes of franchise 
‘ax On business corporations that corpo- 
tations may not waive right to segregate 
‘ssets within and without the state. In 
letermining entire income, interest and 
‘ividends are to be separated from ordinary | 
usiness income and provide for allocation 
! ordinary business income on basis of 
Property and activities within and without 
he state, investment income to be sepa- 
rately allocated on basis of location; and 
authorize tax commission to extend time for 
baying tax and make further changes. To 
‘axation Committee. 


Gross Income Tax.—S. B. No. 1119 ex- 
‘ends to July 1, 1941, authority of cities to 
'mpose 1 per cent tax on gross income or 
TOSS operating income of public utilities. 
‘0 Cities Committee. 














































_ Insurance Companies.—A. B. No. 1111 
ncreases franchise tax rates on gross pre- 
ums of life insurance corporations in ex- 











PENDING STATE TAX LEGISLATION 





sewing Galloway 


The Capitol at Albany Has Been the Scene of 
Much Tax Debate Lately 


cess of $2,000,000, the rate to vary from 2 


to 3 per cent; at present there is a flat rate 
of 1 per cent. To Taxation Committee. 


Motor Vehicles.—S. B. No. 1107 provides 
for registration of motor vehicles, trailers 
and semi-trailers used exclusively on public 
highways connecting cemeteries or portions 
of cemeteries and fixes fee at $1. To Motor 
Transportation Committee. 


A. B. No. 683 imposes a flat $3 registra- 
tion fee of motor vehicles; fee for elec- 
trically propelled vehicles to be $10. To 
Motor Vehicles Committee. 


A. B. No. 814 and S. B. No. 698 levy a 
flat registration fee of $6 for farm trucks 
not exceeding 3600 Ibs. unladen and used 
by farmers for their own needs. To Motor 
Transportation Committee. 


-.” B. No. 853 reduces registration fee for 
farm trucks to one-half of present fee. To 
Motor Vehicles Committee. 


N. Y. City Taxes—A. B. No. 1528 and 
S. B. No. 1210 extend to July 1, 1941, the 
power of New York City to levy special 
local taxes for relief. To Cities Committee. 


Personal Income Tax.—S. B. No. 1053 
and 1110 provide for payment of income 
tax in four equal installments. To Taxation 
Committee. 


A. B. No. 641 and S. B. No. 581 provide 
that the tax on personal income for taxable 
year commencing on or after Oct. 1, 1939, 
shall be 2 per cent for net incomes not ex- 
ceeding $500 with corresponding charges 
for incomes in excess of $4,000 on which 
the rate shall be 7 per cent. The rates on 
net capital gains run from 1 per cent not 
exceeding $500 to 3 per cent in excess of 
$4,000. To Finance Committee. 

A. B. No. 1224 increases tax rates on per- 
sonal net income and net capital gains for 
amounts in excess of $3,000, varving from 
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a l per cent to a 7 per cent increase. To 
Ways and Means Committee. 

A. B. No. 1328 provides for payment of 
emergency tax on personal incomes in two 
equal installments. To Taxation Committee. 


Stock Transfer Taxes.—S. B. No. 507 
exempts from the normal and emergency 
stock transfer taxes, deliveries or transfers 
to the nominee of a broker for sale, or upon 
deliveries or transfers by a broker for his 
nominee to a customer on whose order the 
broker has purchased same, upon deliveries 
or transfers by purchasing broker to his 
nominee if he delivers shares or certificates 
are to be held by nominee for same purpose 
as if held’ by the broker. To Taxation 
Committee. 

A. B. No. 874 and S. B. No. 684 make 
regular stock transfer tax 1¢ for each share 
sold for under $10, 2¢ for each share sold for 
$10 or more and less than $50, and 3¢ for 
each share sold for $50 or more; repeal the 
emergency stock transfer tax and provide 
that odd-lot sales shall not be subject to the 
tax. To Taxation Committee. 

A. B. No. 1289 and S. B. No. 1039 con- 
tinue to June 30, 1941, additional emergency 
tax on stock transfers; exempt from normal 
and emergency taxes, transfers to nominee 
or broker, deliveries or transfers by pur- 
chasing broker to nominee for holding as a 
broker, and transfers from an underwriter 
or dealer in securities to its nominee; and 
make other exemptions. To Taxation Com- 
mittee, 


Taxes—Extension.—A. B. No. 640 and 
S. B. No. 580 continue for another year the 
tax on gross income or gross operating 
incomes of corporatitons and persons fur- 
nishing utility services; the increased rate of 
franchise tax on business corporations; the 
emergency tax rates on estate of residents 
and non-residents; the additional emergency 
taxes on transfers of stock and sales of 
motor fuels; the temporary emergency tax 
on personal net incomes; the emergency 
tax on net incomes of unincorporated busi- 
nesses; the emergency tax rate on liquors; and 
the emergency cigarette tax. To Finance 
Committee. 


Unpaid Taxes.—A. B. No. 1450 and S. B. 
No. 1181 reduce from 10 per cent to 7 per 
cent interest on New York City real estate 
taxes which became due and payable before 
Jan. 1, 1934. To Cities Committee. 


Approvals 


Personal Income Tax.—S. B. No. 262 pro- 
vides that in the case of a husband and 
wife living together, the income for per- 
sonal income tax purposes of each may be 
included in a single return made by them 
jointly, tax to be computed on aggregate 
income. Chapter 14. 


Property Tax.—S. B. No. 637 authorizes 
Utica to issue bonds not exceeding $150,000 
to pay for contracts heretofore entered into 
and levies a tax therefor. Chapter 11. 

S. B. No. 638 authorizes Utica to issue 
bonds in 1940 for home relief and to levy 
taxes to pay principal and interest thereon. 


Chapter 12. 
RHODE ISLAND 


Introductions 


Alcoholic Beverage Taxes. —H. B. No. 
652 and 697 create a new Class H license 
for night clubs. To Special Legislation 
Committee. 
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Corporate Excess Tax.—S. B. No. 
amends the corporate excess tax law. 
Finance Committee. 


Motor Vehicles.—S. B. No. 128 amends | 
the motor vehicle registration laws to pre- 
scribe a $2 registration fee for fire and water 
district vehicles. To Judiciary Committee. 


Property Taxes.—H. B. No. 677 proposes 
an amendment to the constitution relating 
to tax exemptions. Provide $3,000 exemp- 
tion. To Special Legislation Committee. 


Public Utilities—S. B. No. 68 allows cities 
and towns to tax tangible personal property 
of telephone and telegraph companies. To 
Finance Committee. 

Tobacco Products Tax.—H. B. No. 610 
repeals the tobacco products tax law. To 
Finance Committee. 

H. B. Nos. 618 and 621 repeal the tax on 
tobacco products except cigarettes. To Finance 
Committee. 


68 
To | 


SOUTH CAROLINA 
Introductions 


Capital Stock Tax.—H. B. No. 1389 pro- 
poses to repeal the one mill tax upon the 
capital stock of certain corporations. To 
Education Committee. 

Gasoline Tax.—H. B. No. 1470 exempts 
from all state taxes gasoline and oils used 
in farm operations. To Ways and Means 
Committee. 

H. B. No. 1502 exempts from state taxes 
gasoline and oil used in preparation and 
cultivation of farm lands. To Ways and 
Means Committee. 


Homestead Exemptions.—H. B. No. 1442 
proposes a constitutional amendment ex- 
empting from taxation homesteads up to the 
value of $1,000. To Judiciary Committee. 

Income Tax.—H. B. No. 1438 provides 
for optional privilege of paying income taxes 
in four equal installments. To Ways and 
Means Committee. 


VIRGINIA 
Introductions 


Alcoholic Beverage Taxes.—S. B. No. 33 
amends several sections of the Alcoholic 
3everage Law to provide for the issuance 
of licenses by the Alcoholic Beverage Con- 
trol Board and to give such Board addi- 
tional regulatory powers. 

S. B. No. 197 amends section 20 of the 
Alcoholic Beverage Control Act relative to 
refusal of licenses. To Moral, Social and 
Child Welfare Committee. 

H. B. Nos. 142 and 145 impose a tax of 
one cent per 12 oz. bottle of beer selling 
for 10 cents and cheaper bottles at one mill 


per oz. Effective January 1, 1941. To 
Finance Committee. 
Business Licenses.—S. B. No. 55 pro- 


vides for the licensing and regulation of 
| 


scale repairmen by Commissioner of Agri- 
culture. To Agriculture, Mining and Man- 


fuel. To Finance Committee. 


| tion of power to propel motor vehicles. To 
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S. B. No. 161 provides for the licensing 
of summer camps. To General Laws Com- 
mittee. 

S. B. No. 177 licenses funeral directors 
and embalmers. To General Laws Com- | 
mittee. 

S. B. No. 201 provides for the licensing 


of barbers and beauty culturists. To Gen- 
eral Laws Committee. 

H. B. No. 60 proposes the repeal of the 
law licensing photographers. To General 
Laws Committee. 

H. B. No. 62 regulates tourist camps. 
General Laws Committee. 

H. B. No. 106 amends section 153 of the 
Tax Code to provide for the registration 
and bonding of carnivals, traveling shows, 
circuses, etc. To Finance Committee. 

H. B. No. 152 amends section 192 of the 
Tax Code relative to peddlers’ licenses. To 
Finance Committee. 


H. B. No. 189 provides for the inspec- 


To} 


tion, etc., of oysters and levies a tax. To 
Chesapeake Committee. 

H. B. No. 213 amends the law relative | 
to licensing of dry cleaners. To General 
Laws Committee. 

H. B. No. 237 amends the law relating 
to registration of contractors. To General 


Laws Committee. 
Gasoline Tax.—S. B. No. 129 amends the 


Motor Fuel Tax Law. To Finance Com- 
mittee. 
S. B. No. 244 amends the Motor Fuel Tax 


Law and adds two new sections providing 
for refunds of tax on fuel exported from the 
state and regulating transportation of motor 


S. B. No. 245 levies a tax on fuel used in 
internal combustion engines for the genera- 


Finance Committee. 


Income Taxes.—H. B 


>. 


B. No. 96 amends 


The South Carolina State House 


| Committee. 


| 


sections 24 and 31 of the Tax Code to pro- | Laws Committee. 





| vide for tax on incomes derived from federal | 





ufacturing Committee. 

S. B. No. 123 provides 
regulation of the practice 
ing and air conditioning 
General Laws Committee. 


of plumbing, heat- 
contracting. 


S. B. No. 128 amends section 192 of the 
Tax Code relative to peddlers’ licenses. To 
Finance Committee. 


for licensing and | 


|sources. To Finance Committee. 


| tax rate from 1, 2, and 3 per cent to 2, 3 


|and 4 per cent respectively and to add aj relative to tax deeds to delete the provisi0o! 
new bracket at the rate of 5 per cent on all | preserving the rights of tenants in reversto! 


net income in excess of $10,000. To Finance 
Committee. 


| 


| Tax Code 
H. B. No. 283 amends section 38 of the | property segregated for local taxation an 


7 | Tax Code to increase the individual income | its classification. To Finance Committee. 
* 
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Inheritance and Gift Taxes.—S. B. Nc 
157 amends and reenacts sections 98 and 
120-1 of the Tax Code, in relation to inherit- 
ance and gift taxes. To Finance Committee. 


Motor Vehicles.—S. B. No. 171 amends 
the chauffeurs’ license law. To Finance 
Committee. 

S. B. No. 218 amends section 35 of the 
Motor Vehicle Code relative to registration, 
license and other fees. To General Laws 
Committee. 

S. B. No. 220 amends section 2 of the 
motor vehicle carrier act. To General Laws 


sible 


Justice 


H. B. No. 140 amends and reenacts various 
sections of the Motor Vehicle Code. To 
Roads and Internal Navigation Committee 

H. B. No. 251 amends the law in regard to 
common carriers. To Finance Committee. 


Property Taxes.—S. B. No. 60 amends 
section 2460 of the Code relative to sale oi 
lands for taxes. To General Laws Com- 
mittee. 

S. B. No. 117 amends section 288 of the 
Tax Code relative to the fixing of county 
and district levies. To Finance Committee. 

S. B. No. 121 amends section 344 of the 
Tax Code to provide that any county hay- 
ing a general reassessment of real estate in 





1 BComm 
any year, may have a board of equalization 
in the year next following. To Finance _H. | 
Committee. ax C 
S. B. No. 137 amends section 698a of the f°"? 
Code relative to the levying of school taxes. —_ 
To Public Institutions and Education Com- amend 
mittee. new s 
S. B. No. 154 amends and reenacts S€C- Bthe an 
tion 288 of the Tax Code relative to the §nin q 
fixing of county and district levies by boards § 7) Fj, 
of supervisors. To Finance Committee. Ho 
S. B. No. 219 amends section 310 of thefy,.", 
| Tax Code relating to assessments of taxe-j. © 
by commissioners of revenue. To Genera Comm 


H. 


B. No. 67 amends section 283 ot t 
relative to tangible 


persona 


| H.B. No, 135 amends Code section 248° 


or remainder. 
| mittee. 


To Courts of Justice Com 
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H. B. No. 159 provides for a continuing 
yoard of equalization of real estate assess- 
ments for any county adjoining a city hav- 
ing a population of not less than 100,000 nor 
more than 150,000. To Finance Committee. 


H. B. No. 162 amends section 344 of the 
Tax Code relative to boards of equalization. 
To Finance Committee. 


H. B. No. 166 amends section 251 of the 
Tax Code to provide that payment be a 
orerequisite to loss of a lien. To Finance 
Committee. 


H. B. No. 185 provides for the establish- 
ment of mosquito control districts and tax 
levies therefor. To Counties, Cities and 
Towns Committee. 


H. B. No. 186 amends section 403 of the 

Tax Code to provide additional remedies 
jor the collection of property taxes. To 
Courts of Justice Committee. 











































Property Taxes.—H. B. No. 44 creates a 
new section 698 of Chapter 33 of the Code 
and repeals section 698-a pertaining to pub- 
lic school taxes. 


H. B. No. 56 adds section 5216-a to the 


Code to permit the recording of federal 
tax liens. 


The advantage of appealing to the Board 
is that the taxpayer does not have to pay 
the deficiency unless and until he shall have 
lost his case in the Board of Tax Appeals. 
Then he must either pay the tax before 
appealing to the Circuit Court of Appeals or 
put up bond to secure the deficiency. 


If the taxpayer chooses to present his 
case before the Bureau for settlement, he 
must be willing to supply accurately all 
facts for which a request may be made; 
otherwise he should not seek his opportunity 
for adjustment, but should take his chances 
before the Board of Tax Appeals or in the 
courts. In short, where the right of cross- 
examination is not available and the rules 
of evidence are not applicable, information 
requested must be given freely and fully. 
The client in every instance should under- 
stand this requirement, 










THE FEDERAL TAX PRACTICE: AN 
ELEMENTARY OUTLINE 


(Continued from page 168.) 


Each of the Revenue Acts contains a 
statute of limitations which sets at rest after 
a period of years every point which is appar- 
ent upon the face of the return; but, if 
there is a failure to mention some material 
circumstance which may give rise to taxable 
income, a client may not have the benefit 
of this statute of limitations; and, indeed, 
years afterward some revenue agent bur- 
rowing around in old documents may come 
to the conclusion that the client fraudu- 
lently suppressed the facts. This is a very 
bad situation for a taxpayer, because either 
the statute of limitations has barred a de- 
ficiency or, on account of fraud, the statute 
does not operate, and the taxpayer then is 
liable for the deficiency, interest, and a 
penalty of 50 per cent for fraudulent eva- 
sion. The temptation is very strong upon 
the agent to assert the tax and the penalty, 


for unless he alleges fraud the deficiency 
can not be asserted at all. 



















If one fails to reach a settlement at the 
last conference which is offered in his dis- 
trict, he has finished with the Bureau per- 
sonnel, and the matter then goes before a 
member of the Board of Tax Appeals for 
hearing at the time and place set by the 
Board’s calendar. At this hearing there is 
no jury trial, but a member of the Board 
hears the testimony and receives the proof 
of the taxpayer and of the Commissioner of 
Internal Revenue according to the usual 
rules of evidence, and the hearing is one de 
novo. 


H. B. No. 202 provides for the payment 
i delinquent taxes on a portion of a tract 
fland. To Finance Committee. 


H. B. No. 219 amends section 372 of the 
Tax Code relative to collection of taxes 
aid levies. To Finance Committee. 


H. B. No. 231 amends section 73 of the 
Tax Code relative to the capital tax. To 
Finance Committee. 


H. B. No. 265 amends section 315 of the 
Tax Code relative to when returns of tan- 
sible personal property may be destroyed 
by the clerks of the courts. To Courts of 
Justice Committee. 


i B. No. 272 amends section 282 of the 
lax Code relating to release of liens for 
taxes. To Finance Committee. 

















The primary advantage in going to the 
Board of Tax Appeals is that the taxpayer 
does not have to pay the tax if he seeks that 
forum; that is, until the Board has decided 
against him. Then he must either pay the 
deficiency determined by the Board, or put 
up bond to secure it before petitioning the 
Court of Appeals to review the case. Ifa 
case arises in which the motive or intent 
of a client is being brought into question, 
it would be well to consider the merit of a 
jury trial in the client’s own United States 
District Court, before the judge and jury of 
his own community. 






If a client’s return has been audited by a 
revenue agent and the agent has recom- 
mended an additional tax, the taxpayer will 
be provided with a copy of the report. He 
may, if he objects to any of its items, file 
a protest with the Revenue Agent in Charge 
of his district. This protest is in a form 
which has been used for many years and 
in it the taxpayer sets out the items to which 
he takes exception, the reason for his ex- 
ceptions, and the facts upon which he re- 
lies. In addition, a memorandum of law or 
brief may be filed. The office of the Revenue 
Agent in Charge will grant a conference 
and it is possible that the controversy may 
be settled and adjusted at that point. If 
not, the case is referred to the local division 
of the Technical Staff and this is where the 
plan of decentralization recently adopted by 
the Treasury Department comes into play; 
for at this point formerly the cases were 
sent to Washington. 










H. B. No. 295 amends, reenacts and re- 
yeals numerous code sections ‘relative to 


‘ax—delinquent lands. To Finance Com- 
mittee. 











_H. B. No. 305 adds a new section to the 
lax Code (403a) placing a time limitation 
m the collection of taxes on tangible per- 


‘onal property. To General Laws Com- 
mittee, 








If there is an election to go to the Board, 
and the case is lost there, a petition may 
be filed for review with the Circuit Court 
of Appeals of the United States having 
jurisdiction of the place in which the tax- 
payer resides, or by stipulation of the par- 
ties the case may go to some other Circuit 
Court of Appeals. If the decision is lost 
in one of these appellate courts, there is the 
right to file a petition in the Supreme Court 
of the United States for a writ of certiorari, 
much as there is such a right when the case 
has reached the appellate court from a Dis- 
trict Court of the United States. 


If it is decided not to go to the Board of 
Tax Appeals, the tax must be paid. Then, 
in the case of an income or estate tax, claim 
must be filed for refund within three years 
from the time of payment. 


When suit is brought against the Collec- 
tor, there remains the right to appeal from 
the District Court to the Circuit Court of 
Appeals for the circuit in which the tax- 
payer resides; and in every instance, no 
matter what forum is chosen, there may be 
application to the Suprerne Court of the 
United States for a writ of certiorari; but 
in the event that suit was started in the 
Court of Claims, and if the writ be granted, 
the case goes directly from that court to the 
Supreme Court of the United States. 








_H. B. No. 314 amends section 233a of the 
lax Code relative to assessments of public 


‘ervice corporations. To General Laws 
vommittee. 


_H. B. No. 316 amends section 230 of the 
‘ax Code relative to taxes on public service 
companies. To Finance Committee. 














There is a lawyer, a representative of the 
Chief Counsel of the Bureau of Internal 
Revenue, who is attached to the office of 
the Internal Revenue Agent in Charge. He 
acts in an advisory capacity to the Internal 
Revenue Agent in Charge when a hearing 
is had on the protest, and also in an advi- 
sory capacity at the second conference with 
the representative of the Technical Staff, if 
the controversy should go that far. 


If no settlement be reached at either of 
these conferences, the Internal Revenue 
Agent in Charge issues a deficiency letter, 
against which the taxpayer within ninety 
days may appeal to the United States Board 
of Tax Appeals; or he has the election of 
paying the deficiency, filing a claim for 
refund with the Collector for his district, 
and, if the claim be denied, of filing suit in 
one of the courts which I shall mention 
hereafter. 





Recordation Taxes.—H. B. No. 114 
amends the Tax Code by adding thereto a 
tw section numbered 121-a setting forth 
‘he amount of the recordation tax on cer- 
‘ain deeds, deeds of trust and mortgages. 
‘o Finance Committee. 


_H. B. No. 160 amends section 299 of the 
‘ax Code relative to administration and rec- 
ds, etc., of recordation tax. To Finance 
-ommittee. 



















Approvals 


Alcoholic Beverage Taxes.—S. B. No. 28 
‘mends Chapter 120, Acts of 1938, to enable 
ounties and municipalities to license retail 
eer and wine vendors. 


_S. B. No, 30 amends the Alcoholic Bev- 
“age Control Act to require wholesale wine 
‘stributors to post a bond of $10,000. 
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Tax Policy—Its Place in 
Business Management 
(Continued from page 134) 


time to come, is another situation more costly and 
more difficult of analysis than the points heretofore 
examined. This is the miasmic confusion, interfer- 
ence, and overlapping of the taxes imposed in this 
country by the different taxing jurisdictions. In no 
nation in the world is there the complexity which 
exists in the United States between tax levies imposed 
by the federal, the state and the many local autono- 
mous jurisdictions. If there is any fundamental sig- 
nificance or trend to be spelled out of the Supreme 
Court decisions rendered in the past few months deal- 
ing with and breaking down the old rules of state 
sovereignty and interstate commerce protection, it is 
that the confusion and duplicate tax costs as between 
the Federal and State Governments and as between 
the various state levies, is going to be a whole lot 
worse before it gets better. 


Just to clinch the significance of this situation, it 
must be remembered that in discussing federal taxes 
we are only talking about 40 per cent of the American 
tax burden. Of the $14,811,000,000 total of tax rev- 
enues raised in the United States in 1938, the Federal 
Government collected only $6,034,000,000, while the 
State Governments collected $3,857,000,000 and the 
Local Governments, $4,920,000,000. Again it is to 
be remembered that what we have been discussing 
above has been concerned almost entirely with a sole 
type of levy, i. e., the federal income tax and yet the 
total income taxes collected by the Federal Govern- 
ment and the states combined in 1938 amount to only 
$3,242,000,000, while a single new tax, to wit, the 
payroll tax for social security purposes amounted to 
$1,500,000,000 in 1938, or 10 per cent of the total 
American tax yield. This whole question of the 
struggle of our great number of taxing authorities in 
this country which are in competition for the sources 
of public revenue is almost unique to the United 
States and Canada, and constitutes in essence the 
most serious tax reform problem for these countries. 


An integral part of this problem is the fact that 
so many of our taxing jurisdictions in adopting the 
kind of taxes which would result in the least harm 
to the political set-up, have brought into being a situation 
where over half of our national revenues are raised 
through what are described as indirect levies. This 
leaves the tax itself completely disguised as an undistin- 
guishable part of the price of commodities or the charge 
for services and leaves the citizen who thus actually 
bears the cost, unconscious of its being a tax levy. 

Space will not permit the further analysis of the 
many situations affecting tax trends which the tax 
adviser to business must recognize and study. So 
far the picture is a pretty black one. At the moment 
there is no escape from the conclusion that the tax 
burden on American business must have a tendency 
to increase until the law of diminishing returns itself, 
if not the laws of political and economic necessity, 
calls a halt. 
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The recent invitation of former Under Secretary 
Hanes and the response of American taxpayers who 
were given courteous, sympathetic and intelligent 
hearing by Mr. Hanes’ assistants, under the capable 
supervision of Mr. Thomas N. Tarleau, constituted 
one of the few bright spots in this otherwise dreary 
picture. These studies by the Treasury Department 
and their use by Congress may at least avoid the 
adoption of the types of federal levies which consti- 
tute the worst business irritants and deterrents. 
Through them the almost universal demand of cor- 
porate business for equity in the form of permissive 
consolidated returns and for the elimination of the 
punitive upstream dividend tax may be heard. We 
may even rid our tax system of the scourge of guess- 
work known as the capital-stock tax and its enforc- 
ing pincher, the so-called excess-profits tax. However, 
the situation contains no grounds for real optimism 
for taxpayers. The facts of basic pressure for con- 
tinuing high public revenues make it clear that the 
school of thought which would reverse the cycle by 
lowering tax costs, by eliminating business irritants, 
by permitting increased business profits, and thus, in 
turn, by getting higher public revenues from an in- 
creased national income, is for the time being in 
eclipse. It would appear that the reforms it advocates 
must await the eventual and inevitable forced lower- 
ing of public expenditures. 

If this is true, tax policy advisers should be urging 
their companies, as a part of the only sensible policy 
for business generally, to be advocating and working 
for the tax relief which can only come through the 
reduction of public spending. 

In this field of long-time tax policies we have not 
as yet developed much apparatus of analysis or tech- 
nique of thought. On the government side, the fed- 
eral, state and local fiscal and tax experts have been 
so busy concocting specific levies to meet the increas- 
ing demands of the politicians for “emergency” rev- 
enues that they have developed no sovereign policy 
of taxation beyond that of “increases where they can 
be gotten.” (There has been very little outstanding 
practical leadership in tax theory since “Tommy” 
Adams). On the taxpayers’ side, only a compara- 
tively few tax representatives of business firms have 
developed beyond the status of good technical com- 
pliers and have become vocal for an economically 
dependable tax system on which both government and 
taxpayer can rely and plan. These brave voices in 
the wilderness who have condemned unnecessary 
public expenditures and promoted a change from 
chaos to order in taxation have either been laughed 
down as visionaries or smeared as motivated lobbyists. 

In the last two years we have seen the beginning 
of realization. With our many overlapping taxing 
jurisdictions hopelessly competing for their share of 
the diminishing returns of a thoroughly bad tax sys- 
tem and with our businesses conscious of the tax cost 
as among their largest budget items, both the ruling 
and the ruled know that we sorely need some sound 
economic and tax-policy makers who are capable of 
some tall lobbying all the way from the School Board 
in the Fourth Ward to the Congress on Capitol Hill. 
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Deficiency Income Tax Assessments in 1939 


Deficiency income tax assessments on returns closed 
in the calendar year 1939 amounted to $205,870,045, 
exclusive of penalties and interest, as compared with 
$174,579,275 assessed in income tax deficiencies in 
1938, an 18 per cent increase, Secretary Morgenthau 
announced recently. This was the first full year of 
operation under the decentralized plan for handling 
tax disputes established by Commissioner of Internal 
Revenue Guy T. Helvering at Mr. Morgenthau’s 
direction. 

The aggregate of deficiency income tax assessments 
in the 1939 calendar year was larger than in any pre- 
ceding calendar year since calendar year records of 
income tax results were established in 1929. 

In decentralizing the income tax settlement ma- 
chinery of the Bureau of Internal Revenue, begun in 
1938 and completed last year, Secretary Morgenthau 
directed that facilities be provided throughout the 
country and in cities conveniently accessible to tax- 
payers, for the prompt consideration of cases in which 
taxpayers dispute adjustment of their liability, thus 
giving the taxpayers the advantage of local hearings 
by revenue officers authorized to make final decisions. 

In addition to a pronounced upward curve in the 
amount of income tax deficiency assessments, Bureau 
procedure for handling income-tax cases generally has 
been accelerated. 

The amount of refunds and credits in the calendar 
year 1939 was $43,026,114, compared with $31,230,165 
in 1938, an increase of $11,795,949, or 38 per cent. 

Inventories of unsettled cases were materially re- 
duced during the year. The number of income tax 
returns for 1937 and prior years in process of exam- 
ination and review on December 31, 1939, was 52,634. 
This compares with 99,068 returns for 1936 and prior 
years in process of examination and review on De- 
cember 31, 1938, a reduction of 46,434, or 47 per cent. 

The number of examined income tax returns in- 
volving adjustments not agreed to by the taxpayers 
which were awaiting action by the Bureau and its 
held offices on December 31, 1939, was 39,017, com- 
pared with 43,843 returns on which proposed adjust- 


ments were pending without taxpayers’ agreement on 
December 31, 1938, a decrease of 4,826 returns, or 
11 per cent. 


The number of income and estate-tax cases pend- 
ing before the Board of Tax Appeals on December 31, 
1939, was 5,725 compared with 6,781 on December 31, 
1938, a reduction of 1,056, or 16 per cent. During 
the calendar year 1939, 4,398 cases were appealed to 
the Board compared with 4,821 during the preceding 
calendar year, a decline of 423 cases, or 9 per cent. 


Secretary Morgenthau expressed himself as much 
pleased with the results of operations under the de- 
centralized system: 


“When the system was established, I announced that the 
field offices of the Technical Staff of the Commissioner’s 
Office, now established in 38 cities, would have full authority 
to settle tax disputes on behalf of the Commissioner and that 
the decisions of the Commissioner’s field representatives 
would be final so far as the Treasury Department was con- 
cerned. This policy now has the almost unanimous support 
of taxpayers and tax practitioners and only in the rarest in- 
stances have taxpayers attempted to appeal to Departmental 
officers in Washington from the decisions of the Commis- 
sioner’s representatives in the field. In these few instances 
the taxpayers have uniformly been told that their only re- 
course is an appeal to the Board of Tax Appeals or the 
Courts. 

“When the plan was inaugurated in Los Angeles in March, 
1938, I stated that it would result not only in the greater 
convenience and fairer treatment of taxpayers but in quicker 
administrative decisions in tax cases and fewer appeals to 
the Board of Tax Appeals and the courts. This forecast, I 
believe, has been borne out in every respect. We are not 
only keeping abreast of current cases but we are making good 
headway in cutting down the arrearages of contested cases 
which had accumulated under the old system. We still have 
a big job to do but I am confident that before very long the 
Government’s tax records will, for the first time since the 
World War expansion, be in a substantially current condition.” 


Gasoline Tax Comes of Age 


The calendar shows no colored ring around the date 
of Sunday, February 25, 1940, but, nonetheless, it’s 
a “red letter day” to the millions of motorists in the 
United States. February 25 marks the twenty-first 
birthday of the American gasoline tax, a levy which, 
since 1919, has cost motorists more than $9,000,000,000, 
and which currently costs them a billion dollars a year. 
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The gasoline tax was devised by the Oregon legis- 
lature in 1919 and became effective February 25 of 
that year. Within a decade the tax had been adopted 
by all the states. At first the rates were one cent per 
gallon, but they have been substantially increased 
since by most of the states. In 1932 the Federal 
Government inaugurated a duplicating tax on gaso- 
line. This federal tax, termed a temporary levy when 
adopted by Congress, is still being collected after 
eight years. 

So heavy has the tax burden on gasoline become 
through double taxation by the State and Federal 
Governments and through increased rates by the 
states, that the retail cost of gasoline to the public 
is increased an average of about forty per cent. 


The coming of age of the gasoline tax is met with 
mixed emotions by the motorists who are paying out 
the billions of dollars in taxes on the fuel used in 
their cars. Gasoline levies have aided in pulling 
America out of the mud. They have provided im- 
mense social and economic benefits. Motorists gen- 
erally are in favor of reasonable gasoline taxes. 

But the levies have been pyramided until now they 
constitute a heavy burden on the nation’s motorists, 
a majority of whom, according to governmental 
studies, have incomes of less than $30 a week. The 
average gasoline tax burden now amounts to about 
$36 per motor vehicle. Thus, the typical motorist 
must work one whole week, or more, each year, to 
pay his gasoline taxes, an obligation which does not 
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call for any great rejoicing on the part of motorists 
with modest incomes.—American Petroleum Industries 
Committee. 


Obsolescence Deductions 


Mere abandonment of property does not justify a 
deduction for obsolescence, said the Supreme Court 
in the recent case of Real Estate-Land Title & Tr. 
Co. v. U. S.1. The taxpayer had acquired a title insur- 
ance plant in 1927 when it consolidated with other 
corporations. As a result, it had two plants, and 
decided to store one of them. Further it was later 
found that the stored plant would not be needed. It 
was not kept up to date, and by October 31, 1928, 
—the end of taxpayer’s fiscal year—had only a salvage 
value. Interim negotiations for the sale of the plant 
had been unsuccessful so taxpayer claimed a deduc- 
tion for obsolescence in its return for the fiscal year 
ended October 31, 1928. 

The Supreme Court held that the provision for 
obsolescence allowed by Sec. 23(k) of the 1928 Act 
did not warrant the claimed deduction. The opinion 
by Mr. Justice Douglas reviewed the pertinent provi- 
sions of the Regulations and the Supreme Court’s 
precedents on the subject, stating: 


“* * * To be sure, reasons of economy may cause a 


management to discard a title plant either where it has be- 
come outmoded by improved devices or where it is acquired 
as a duplicate and therefore is useless. But not every decision 
of management to abandon facilities or to discontinue their 
use gives rise to a claim for obsolescence. For obsolescence 
under the Act requires that the operative cause of the present 
or growing uselessness arise from external forces which make 
it desirable or imperative that the property be replaced. 
* * * Suffice it here to say that no such external causes 
are present, for the record shows little more than the desire 
ofa management to eliminate one plant which was a needless 
duplication of another but which functionally was adequate.” 

The taxpayer advanced the additional contention 
that it was entitled to a loss deduction under Sec. 23(f) 
of the 1928 Act because of the abandonment of the 
plant. But the Court refused to pass on that question 
because the refund claim was based solely on a claim 
for obsolescence. 

The tax effects of the decision are to be found in 
the moral of the case—that refund claims should be 
carefully drawn to set out all grounds upon which a 
taxpayer may have to rely in a suit. Had this taxpayer 
based its claim on an abandonment loss, a different 
story might have resulted. There is no prohibition 
against alleging more than one ground, or alterna- 
tive grounds, in a refund claim. When in doubt, the 
taxpayer may be able to resolve that doubt in his own 
favor by a well-drawn claim. 


Tenancy in Common v. Partnership 


Is a tenancy in common a partnership? The an- 
swer bears close relation to the treatment of capital 
gains and losses under the 1934 and 1936 Acts. Under 
those Acts partnership capital gains and losses were 
not carried into the returns of the partners and there 
treated as such gains or losses but were reflected in 
the computation of the partnership income and each 
partner reported his distributive share of such in- 
come. For example, if a partnership had a net income 
of $10,000 exclusive of capital losses and had a capital 
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loss of $4,000 but no capital gains, 
the partnership capital loss would 
be $2,000, which could be deducted 
from other partnership income 
($10,000) in computing the part- 
ner’s distributive share. But the 
remaining $2,000 loss would be of 
no avail to the partners. They 
could not apply it in reduction of 
their individual capital gains. 

It becomes apparent from the 
foregoing summary that a partner- 
ship status might lead to some 
harsh tax results. To make things 
worse, the Commissioner sought to 
impress partnership status on real 
property owned in tenancy in 
common. But the Board in Estate 
of Appleby ** declined to accept the 
Commissioner’s view. It held that 
tenants in common of inherited 
property which they improved and 
rented were not partners. There- 
fore, they were permitted to apply 
their capital losses from individually 
owned property against capital gain from real property 
held as tenants in common. The reasoning by Member 
Sternhagen is forceful: 

“The ownership of real property by tenancy in common 
is an estate so old and well known that it is impossible to 
believe that it was intended to be included in the statutory 


catalog of partnerships [Sec. 801 (a) (3), 1934 Act] by such 
a general term as ‘group,’ ‘joint venture,’ or ‘other organi- 


zation,’ ” 

The decision is important to those taxpayers who 
owned property in tenancy in common, had capital 
gains and losses, and have been held to be partners 
under the 1934 and 1936 Acts. 


Present or future deficiency determinations based 
upon treatment of such tenancies as partnerships and 
involving capital gains or losses should be taken to 
the Board. Where application of the decision would 
disclose overpayments, refund claims should be filed 
to the extent that they may still be timely. 


The decision has no application under the 1938 Act 
or the Code, as under those laws the partnership capi- 
tal net gains and losses are merged with those of the 
partners to the extent of their distributive shares of 
the partnership income or losses. 


Trade Barriers Being Eliminated in U. S. 


Elimination of many of the present discriminatory 
restrictions and taxes on out-of-state traffic and com- 
merce was urged by G. L. Rice, attorney general of 
Mississippi, at the recent Southern Conference on 
Interstate Problems at Nashville, Tenn. The confer- 
ence was attended by the governors or their represen- 
tatives from twelve southern states. Mr. Rice said: 
_ “This country was set up on a basis of free trade between 
the states, and only upon that basis can it be expected to 
expand and prosper. We cannot tolerate a ‘Balkanization’ 
ot our forty-eight states. No state can prosper by attempting 
to consume only its own products.” 

Mr. Rice directing attention to the current move- 
ment for removal of trade barriers, continued: 


“41 BTA —, No. 4; CCH Dec. 10,951; 403 CCH { 7151. 
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_ “Fortunately there are signs that this movement has reached 
its apex, that the pendulum has begun to swing in the oppo- 
site direction, and action of the proper kind is being taken. 


“The National Conference on Interstate Trade Barriers 
proposed ‘a concerted effort by the states to eliminate tariff 
barriers among themselves by encouraging the repeal of 
trade-barrier legislation already adopted by the several 
states.’ Some forty state Commissions on Interstate 
Cooperation have been set up for just such a purpose. These 
commissions successfully have settled several interstate mis- 
understandings in fields other than state trade barriers.” 


The conference itself went on record as being defi- 
nitely opposed to trade barriers, and urged the states 
represented to take appropriate action toward the re- 
moval of such barriers.—American Petroleum Indus- 
tries Committee. 


Interest on Condemnation Award 


The Court of Claims, in Williams Land Co. v. U. S.,? 
decided the question of taxability of interest on con- 
demnation award to a taxpayer on the accrual basis. 
Alternative issues were presented—first, that the 
interest was nontaxable because it was paid by the 
city of Detroit, and second, that only the amount of 
interest accrued during the taxable year 1934 was 
taxable in that year. 


The court disposed of the first issue by reference 
to the many decisions which have held that the ex- 
emption of interest on obligations of a state or mu- 
nicipality has reference only to bonds and other 
securities—that is, those obligations incurred under 
the sovereign borrowing power. As to the alternative 
issue, a review of the facts discloses that the con- 
demnation was made in July, 1932. The total award 
made to all property owners for the particular street 
widening project was in excess of nine million dollars. 
Because the city of Detroit was financially unable 
to pay the award in cash the property owners agreed 
to accept ten equal annual payments, and interest on 
the unpaid balance at the rate of 41% per cent per 


* 404 CCH { 9224. 
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annum from the date of final confirmation of the 
award. This agreement was entered into before the 
final date of the condemnation award. Taxpayer’s 
share of the award was $152,342.32. No payment was 
received until 1934 when it received the first $15,234.23 
payment on the principal and $12,604.16 representing 
interest from the 1932 date of the condemnation to 
the 1934 date of payment. (The first street-widening 
operations were begun on the property in 1934.) Be- 
cause of uncertainty as to collection, the accrued 
interest was not reported on the original 1932 and 
1933 returns but was later reported in amended re- 
turns which showed net losses for both years. The 
court held that in 1934 the only interest income on 
the accrual basis was one year’s interest on the unpaid 
balance, or $6,149.69. 


This decision brings out the fact that on the accrual 
basis the return of a particular year should not include 
more than the one year’s accrued income, though 
prior years’ accruals were collected. Said the court: 
“Every accrual has in it the possibility that the debtor 
may not pay, but other sections of the taxing statutes 
contain certain compensating provisions in such 
event.” 

There is another phase of this matter which the 
court did not discuss. That is its apparent similarity 
to the case of Seaside Improvement Co. et al. v. Com.® 
In that case, the City of New York condemned a 
part of taxpayers’ waterfront property for a public 
beach and board walk. The condemnation occurred 
in 1925, but the awards were not made until 1931 
when the amounts to be withheld for special assess- 
ment to taxpayers’ remaining property were deter- 
mined. The awards included “interest” from 1925 to 
1931. (This case started in the Board of Tax Ap- 
peals,* and the facts therein disclose that the city of 
New York took over the property at the time of its 
condemnation in 1925 and completed the board walk 
in 1928.) The Second Circuit, reversing the Board, 
held that the part of the award designated “interest” 
was not separately taxable as interest income but was 
part of the award. It found an analogy in the Mixed 
Claims Commission cases in which the courts were 
practically unanimous in holding that, though a part 
of the awards were designated as “interest,” no tax- 
able income was received so long as the total amount 
received did not exceed the cost basis of the property 
taken. 


It would appear that if the principles of the Seaside 
case were applied to the Williams Land Co. case, the 
interest collected in 1934 would be added to the col- 
lection made on the principal, and no income would 
be realized unless there was a realized and recognized 
taxable gain on the condemnation. 


Reversionary Interest— 
Includibility in Gross Estate 


Taxpayers who created trusts in reliance on the 
Supreme Court’s decision in Helvering v. St. Louis 
Union Trust Co.,5 and still inhabit this sphere of tax 
storm and strife, have been given something to think 


3 394 CCH § 9620. 
4 Jamieson Associates, 37 BTA 92, CCH Dec. 9919. 
5 36-1 ustc 7 9005; 206 U. S. 39. 


March, 1940 


about in the Supreme Court’s recent decision in 
Helvering et al. v. Hallock et al.6 The former case 
held that where a gift was made in trust with a pro- 
vision that the corpus should revert to the grantor 
if the beneficiary predeceased him, the corpus was not 
part of the grantor’s estate where he predeceased the 
beneficiary. Today that case is just a tax souvenir. 
It was rejected in the Hallock decision which held 
that the gross estate of a decedent includes property 
transferred by him by inter vivos trust where the 
agreement of transfer provided that the trust property 
should become that of the grantor if the benefici- 
ary should predecease the grantor. Where the bene- 
ficiary survives the grantor the trust property is 
included in the grantor’s gross estate as a transfer 
“intended to take effect in possession and enjoyment 
at or after his death” by reason of the reversionary 
interest which he retained. The Court relied on its 
earlier decision in Klein v. U. S." and rejected the prin- 
ciple in Helvering v. St. Louis Union Tr. Co. 

The tax effects of this decision reach not only the 
estate tax but its complement, the gift tax. What 
course a taxpayer should now pursue is a problem for 
each individual case. In many instances there may 
be little advantage in changing an existing trust of 
this kind. If the grantor can accomplish the same 
practical result by eliminating the possibility of re- 
reverter he may escape estate tax. But he is 
confronted with two possibilities: (1) Such relin- 
quishment will probably incur a gift tax; (2) if the 
relinquishment should be held to be in contemplation 
of death, the corpus will still be includible in the gross 
estate, with a credit for the gift tax paid. Because of 
limitations imposed on the credit, it will not always 
equal the gift tax paid. 

While the Hallock decision does not say that the 
possibility of reverter removes the transfer from the 
incidence of the gift tax, this would be a reasonable 
inference. Accordingly, if a gift tax were paid on the 
entire value of the corpus when the trust was created, 
it would seem that a refund would be due with respect 
to that part of the value of the gift represented by 
the possibility of reverter. 

The situation becomes complicated where the stat- 
ute of limitations is involved. If the taxpayer paid 
the gift tax on the full gift, will his relinquishment 
be again subjected to gift tax even though refund ot 
the gift tax (assuming it to be otherwise refundable) 
is barred by lapse of time? If he paid a gift tax on 
the entire gift and the gift is included in his gross 
estate under the Hallock decision, and the time for 
making refunds has expired, will the estate be entitled 
to a credit against the estate tax liability for the gift 
tax paid with respect to the corpus included in the 
gross estate? If the time bar on refund of the gift 
tax has not expired, is the tax refundable or only a 
reserved credit against the estate tax? It may be 
expected that some pronouncements should be forth- 
coming from the Commissioner. It is possible, too, 
that some of the difficulties may be left to Congress 
to solve by legislation. 





6 Jan. 29, 1940; 404 CCH f 9208. 
72 ustc J 706; 283 U. S. 231. 
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Income Tax Procedure—What Is the Best Way? 
Compiled by the office of Karl F. Steinmann, Balti- 
more. Published by the Daily Record Co., Baltimore. 
pp. 23. 

Conceived by a group of Baltimore lawyers as of 
material aid to their colleagues in the profession, this 
handbook advising on income tax procedure has just 
come off the press and is being presented to attorneys 
in Maryland and the other states of the Atlantic Divi- 
sion, Income Tax Unit, Bureau of Internal Revenue. 
The book is something new in legal circles. 

It is said to have been suggested by the reported 
influx into Maryland and other states, of legal and 
“expert income tax” talent from Washington as a 
result of the completion of the decentralization plans 
of the Bureau of Internal Revenue. This plan, begun 
in 1936, expedites collection of income taxes by giving 
government field tax offices the same full authority 
and responsibility formerly exercised at headquarters 
in Washington. 

The handbook was compiled by the office of Karl 
F. Steinmann, in Baltimore. It represents fifteen 
years of study and practice in such litigation by Mr. 
Steinmann, his senior associate, John W. Cable, ITI, 
and other colleagues. They explain in the handbook 
what they have found and know to be the best pro- 
cedure in income tax matters now that the Bureau 
of Internal Revenue has completed its decentraliza- 
tion plans. 


Internal Revenue Reports, 1931-1, Part 2. Prepared 
by the Bureau of Internal Revenue and obtainable 
from the Superintendent of Documents, Washington, 
D. C. pp. 900. Price $1.00. 

What was the intent of the law-makers when they 
enacted any given provision as part of a taxing statute? 
With increasing frequency the answer has been sought 
in the Committee Reports on the particular bill which 
ripened into a taxing act. But Committee Reports 
have not always been readily available in the past. 
Moreover, many existing provisions in the tax law 
had their inception in the earlier acts and on these 
Committee Reports were scarce and difficult to obtain. 
The Government printing office could furnish but few 


of them. To fill the increasing demand, the Bureau 
of Internal Revenue, during 1939, included these Com- 
mittee Reports in the weekly issues of the Internal 
Revenue Bulletin for all acts from 1939 back as far 
as 1918. (Reports on the 1937 Act were incorporated 
in Internal Revenue Bulletin, 1937.) 


Now the Government makes available in one vol- 
ume all Committee Reports on the Revenue Acts from 
1913 to 1938. Reports of the House Ways and Means 
Committee, the Senate Finance Committee and Con- 
ference reports, where filed, are given. In addition 
Committee Reports are included with respect to acts 
which amended the Revenue Acts. 


That taxpayers and their counsel will need this pub- 
lication as a matter of self-defense, is indicated by the 
fact that Revenue officers and employees will no doubt 
have frequent resort to it. Thus on the title page is 
inscribed the following: 


“The Committee Reports on the Revenue Acts (1913 to 
1938, inclusive) and various Acts containing amendments are 
published as a part of the Cumulative Bulletin 1939-1, in order 
that they may be available to officers and employees of the 
Bureau both in Washington and in the field divisions in 
construing the provisions of the various Revenue Acts.” 


In publishing this document, the Bureau has made 


a most commendable contribution to the field of tax 
sources and materials. 


State Supervision of Local Budgeting, by Wylie 
Kilpatrick. National Municipal League, New York 


City. pp. 131. Price $1.00. 


Financial disasters of municipalities and the failure 
of existing forms of state supervision either to pre- 
vent or to remedy the effect of such disasters are be- 
lieved by Dr. Kilpatrick, finance authority of the 
University of North Carolina, to be the chief reason 
for the need of state supervision of local budgeting 
procedure. The states should be responsible for lay- 
ing down the budget procedure of their localities and 
for supervising its enforcement, the author asserts. 
He sets forth four primary duties of the state in the 
financial planning of municipalities: 

“1. By statute and administrative ruling to pre- 


scribe the procedure through which localities admin- 
ister budgets; 
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“2. To create and adequately to staff supervisory 
agencies to interpret and to enforce the law and assist 
local units; 


“3. To ensure the enforcement of minimum budget 
and fiscal standards applicable to all local units ; 


“4. Promptly to assume direct budgetary and fiscal 
control for the duration and correction of the break- 
down in any individual units where chaotic condi- 
tions impel state intervention and temporary control.” 


Dr. Kilpatrick denies that the state should deter- 
mine the purposes and amounts of local revenues and 
expenditures. “Such a control with the state annexing 
local government and leaving but a shell to com- 
munities is not and need not be a result of effective 
state regulation of local budgets,” he says. “Indeed, 
experience amply proves that state regulation is most 
effective when the state does not endeavor to control 
the purposes and amounts of local expenditures.” 


Urban Land Appraisal. National Association of 
Assessing Officers, Chicago, pp. 170. Price $3.00. 

This book, the second in the Association’s assess- 
ment practice series, represents the fullest treatment 
yet given to what is popularly known as the “scien- 
tific’ method of assessing urban land. Starting with 
the purpose of acquainting the assessor with the lead- 
ing land valuation systems and assisting him in 
selecting or developing that system which best fits 
the circumstances peculiar to his assessment district, 
a majority of the pages are devoted to a critical de- 
select or formulate assessment rules which yield sat- 
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scription of the depth, irregular lot, through lot, 
corner influence and alley influence rules propounded 
by Somers, Zangerle, Reeves and other advocates of 
standardized assessment procedures. 


Where general agreement among authorities and 
practitioners exists, the rules have been clearly and 
simply stated. Where disagreement prevails the 
author has generally contented himself with a critical 
analysis and a statement of alternative rules from 
which the assessor may choose. “It should be the 
assessor’s purpose,” the study concludes, “(1) to 
isfactory results with the largest possible number of 
parcels and which are sufficiently logical yet suffi- 
ciently simple to commend themselves to the public; 
(2) to use these rules accurately, introducing labor- 
saving devices where accuracy appears to require the 
sacrifice of speed and simplicity; and (3) to depart 
from these rules when it is plainly evident that they 
fail to result in appraisals at market value.” ; 

Not the least useful portion of the study is a lucid 
exposition of the income method of appraisal, a work- 
ing knowledge of which constitutes the principal 
stock-in-trade of the professional private appraiser. 
Although widespread use of this procedure is not 
recommended to assessors, it is considered an essen- 
tial part of the process of establishing unit land values 
and a useful approach in the appraisal of obsolete im- 
provements. It is also pointed out that the ability 


to appraise property by discounting estimated future 
income and expense will stand the assessor in good 
stead in handling controversies with taxpayers. 


Federal and State Tax Data. Prepared by Glass & 
Lynch. Published by Empire Trust Co., 120 Broad- 
way, New York City. pp. 39. 

Federal Income Tax, The, by Roy G. Blakey and 


Gladys C. Blakey. Longmans Green & Co., New York 
City. pp. 600. Price $7.50. 


Georgia Stock Values and Yields. A compre- 
hensive table showing values and yields of listed or 
regularly quoted stocks for 1940 Georgia intangibles 
and income taxation. Commerce Clearing House, 
Inc., Chicago. pp. 147. Price $2.00. 


Government—The Citizen’s Business. Proceedings 
of the Citizen’s Conference on Government Manage- 
ment, Estes Park, Colo., June 19-23, 1939. School of 
Commerce, Accounts and Finance, University of 


Denver, Denver. pp. 624. 


Ohio Stock Values and Yields. A comprehensive 
table showing values and yields of regularly quoted 
stocks for 1940 Ohio property taxation. Commerce 
Clearing House, Inc., Chicago. pp. 147. Price $2.00. 


Oklahoma Stock Values and Yields. A compre- 
hensive table showing values and yields of listed or 
regularly quoted stocks for 1940 Oklahoma intangi- 
bles and income taxation. Commerce Clearing House, 
Inc., Chicago. pp. 160. Price $2.00. 


_ Our Taxes and What They Buy, by Maxwell S. 
Stewart. Public Affairs Committee, New York City. 
pp. 32. Price 10¢. 


Proceedings of the Sixth National Conference on 
Assessment Administration. National Association ot 
Assessing Officers, Chicago. pp. 60. 
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Property Taxation: Assessed Valuation, Tax Rates, 
and Extensions, 1927-1936. Vol. 2, Survey of Local 


Finance in Illinois. Illinois Tax Commission, Spring- 
field. pp. 637. 


Public Policy. Edited by Carl J. Friedrich and 
Edward S. Mason. Harvard University Press, Cam- 
bridge. pp. 391. Price $3.50. 


Receipts and Disbursements of Townships and 
Road Districts. Vol. 4, Survey of Local Finance in 
Illinois. Illinois Tax Commission, Springfield. pp. 
654. 


Registration Fees and Special Taxes for Motor Ve- 
hicles—1940 Edition. National Highway Users’ Con- 
ference, Washington, D.C. pp. 208. Price $1.25. 


Suggested Provisions for Corporate Mortgages 
and Indentures under the Trust Indenture Act. 
Commerce Clearing House, Inc., Chicago. pp. 60. 
Price $2.00. 


Statistics of Income—1938 


(Continued from page 163) 


fiduciary income tax returns, as compared with the 
provisions of the Revenue Act of 1936 as amended by 
the Revenue Act of 1937, under which returns for the 
preceding year were filed, are: (1) revision of the treat- 
ment of net short-term gains or losses on the 
sale or exchange of capital assets held 18 months or 
less, whereby only the net gain is taken into account 
in the computation of net income and the net loss is 
to be treated as a loss in the succeeding taxable year 
(except that it shall not be used in computing net 
short-term capital loss for such year), (2) revision 
of the treatment of net long-term gains or losses on 
the sale or exchange of capital assets held over 
18 months, whereby both the net gains and losses are 
taken into account in the computation of net income, 
but the amounts recognized for this purpose are 
6674 per cent of the gains or losses on the sale or 
exchange of capital assets held over 18 months but 
not over 24 months and 50 per cent of the gains or 
losses on the sale or exchange of capital assets held 
over 24 months, and (3) the imposition of an alterna- 
tive tax on net long-term capital gains and losses. 
Net long-term gains are included with other income 
subject to normal and surtax rates or are segregated 
and taxed at 30 per cent, whichever method results 
in less total tax. Net long-term losses are deducted 
Irom other income or 30 per cent of such losses is 
credited against the tax, computed on net income 
before deducting the net loss, whichever method re- 
sults in the greater tax. A change provided by the 
Revenue Act of 1938 affecting the fiduciary income 
tax returns filed for trusts is the allowance of a credit 
of $100 against net income, in lieu of a personal ex- 
emption of $1,000 which, for 1937, was allowed all 
trusts except those for which the trust instrument 
required or permitted the accumulation of any por- 
tion of the income and there was not distributed an 
amount equal to the net income. 

The statistics were taken from the returns as filed 
and prior to any revision or adjustment that may be 
made as a result of audit by the Bureau of Internal 
Revenue. Included are amended returns showing net 
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income of $100,000 and over, but no tentative returns, 
or amended returns with net income under $100,000. 
The data from all taxable fiduciary income tax re- 
turns and from individual income tax returns with 
net income of $5,000 and over were tabulated from 
each such return. The data for individual returns 
with net income of less than $5,000 were estimates 
based on samples of such returns. Data for nontax- 
able returns with net income and for returns with no 
net income were included in tables because of cer- 
tain legal requirements regarding the filing of returns. 


The returns used for the statistics were those for 
1938 filed in the period January through June, 1939, 
whereas, formerly, preliminary statistics have in- 
cluded returns filed in the period January through 
August of the following year. Because of the acceler- 
ated movement of the 1938 returns, the proportion of 
the total number of 1938 returns received by June 30, 
1939, was approximately the same as the proportion 
of the total number of returns for each prior year 
received by August 31 of the following year. 


Depreciation—Allowed and Allowable 
(Continued from page 148) 

less reduced thereby to $18,000 and the property is 
then sold for $25,000, his taxable gain is $7,000. How- 
ever, it must be conceded that since no tax benefit 
was realized on the depreciation deduction, $2,000 of 
the mathematical gain is a return of capital precisely 
as in the bad debt cases. 


It must be recognized, however, that in the Pitts- 
burgh Brewing case that issue was not presented either 
to the Board of Tax Appeals or the Circuit Court. As 
pointed out above in the statement of the facts in 
that case, the company conceded that although it had 
not reported any depreciation on its idle plants for 
the years 1926 to 1931 inclusive, its basis were never- 
theless reduced by the amounts which should have 
been computed on the original basis diminished by 
the obsolescence allowance. The Commissioner ac- 
quiesced in this procedure. 

The writer believes that it was the intention of 
Congress that the word “allowable” apply to deprecia- 
tion computed upon the basis and at the rate approved 
by the Bureau, without regard to the existence of 
income which might be offset thereby. The ambiguity 
in the Circuit Court decision in the Pittsburgh Brewing 
case, however, will undoubtedly induce numerous tax- 
payers to make no deduction from the basis of their 
depreciable assets in loss years, but the reported cases 
are believed to be sound law. 


Effect of Pittsburgh Brewing Company Decision on 
Bureau’s Methods of Treating Excess Depreciation 


One of the lesser benefits flowing from the Pitts- 
burgh Brewing decision rendered by the Board of 
Tax Appeals may be lost sight of in view of the more 
important subject of allowed and allowable deprecia- 
tion. It was held by the Board that where a taxpayer 
does not employ a composite rate, the excess depre- 
ciation which may have been reported by him on 
specific assets may not be shifted by the Bureau to 
other assets or classes of assets. The Commissioner 
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acquiesced in this part of the Board’s decision and 
consequently that subject was not reviewed by the 
Circuit Court. 

In practice, the result of that ruling should prove 
extremely helpful to many taxpayers. In the case of 
the Pittsburgh Brewing Company it was contended by 
the Bureau that according to the latter’s recomputa- 
tion of the company’s allowed and allowable deprecia- 
tion during the loss years, the company had in some 
instances continued to report depreciation long after 
the basis of certain assets had been exhausted. Con- 
sequently, the Bureau claimed it was justified in 
arbitrarily applying the excess in reduction of any 
other assets which the company owned even though 
the company had never reported depreciation on a 
composite rate basis. For example, the alleged excess 
depreciation reported on buildings was applied by the 
Bureau to reduce the basis of bottling machinery. In 
some cases the Bureau applied this reduction to re- 
duce the basis of assets acquired in subsequent years. 
The basis of some after-acquired assets were by this 
method actually exhausted by the Bureau even prior 
to the year of acquisition. The Bureau contended that 
this procedure had been employed by it in the case 
of numerous taxpayers even where no composite rate 
of depreciation was in use. 

The decision of the Board, acquiesced in by the 
Commissioner, has resulted in the permanent aban- 
donment of that procedure. As the Board said “such 
deductions (excess) are to be applied only against the 
specific assets depreciated and may not be shifted to 
other assets.” 


Deduction of Indebtedness in Intangibles 
Taxation in Illinois 
(Continued from page 158) 


placed upon the margin-customer all out of propor- 
tion to his investment in the stocks. The circum- 
stance would appear to demand that the customer 
should of right be taxed on the net value of the account. 

This condition can and should be corrected, under 
proper safeguards, and correction could be accom- 
plished by allowing deductions for indebtedness to be 
made from other forms of intangibles in addition to 
credits as now defined and interpreted. It would 
appear that by the levying of a tax upon the net value 
of intangible property in the hands of the taxpayer, 
after deducting his indebtedness, there would be ac- 
complished in practical results much that is sought 
by proponents of a net income tax for the state of 
Illinois. 

The pronouncements of the Supreme Court of TIli- 

nois are altogether favorable to such a proposal. In 
Edwards v. The People, 88 Ill. 340 (347), the Court 
said, in passing upon a constitutional issue: 
“The fact that certain credits and deductions may be allowed 
in the assessment of personal property, does not establish a 
want of uniformity. Where a law operates alike upon all 
persons and property alike situated it may be regarded as 
uniform.” 

A law to be readily enforcible must be reasonable 
and just. With our law for the taxation of intangi- 
bles standing as it does, coupled with a requirement 
that property statements be made under oath, there 
is little wonder that a vast majority of individual 
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owners of intangible property prefer to file no state- 
ment. Might we not do better to establish a more 
nearly just rule for the taxation of intangible property, 
one that will place the burden more nearly in propor- 
tion to ability to pay, abolish or restrict the require- 
ment of the oath, and then make failure to file a true 
personal property statement punishable as a fraud 
against the revenues of the state? 


Profit and Loss from the Sale or 
Exchange of Securities 


(Continued from page 156) 
Short Sales 


One may have a short sale even though he is long 
on the stock. Short sales “against the box” are per- 
mitted. There must be a definite intention to sell short. 

Gain or loss is determined when a short sale is 
covered either by a covering purchase, or the delivery 
of long stock to close the short sale.** 

Nearly all stock exchanges have adopted, at the 
instance of the Securities and Exchange Commission, 
rules for identifying short sales as such at the time 
of sale. It is important therefore, in making a short 
sale, to follow through on all the mechanics. 

The holding period in respect of short sales begins 
from the date of acquisition of the stock which is 
actually used to cover the short sale.** 


Holding Period 


The date of acquisition of the original property, 
interest of which is continued as the basis of property 
received in exchange, is the date when the holding 
period commences. Where you must use the trans- 
feror’s base as in the case of gifts, inheritance and 
subsidiary company liquidations, transferor’s holding 
period is tacked on to yours.*® 

In a recent case, Sporl & Co.,® the holding period 
commenced when a binding agreement by a creditor 
for the acceptance of bonds was entered into and not 
at a later date when the bonds were actually received. 

If the installment basis is employed, the date of 
sale, not date of collection, fixes the end of the holding 
period.® 





Hidden Taxes 


Roast beef comes in for its share of hidden taxes. 
They are included in the price the butcher charges 
you which in turn includes the taxes that have been 
paid by all the others who have contributed in the 
way ot land, machinery, equipment, transportation, 
etc., to produce the meat. The total tax averages 
about 8% or two cents on a twenty-five cent cut. 

Every time you buy a railroad passenger ticket, 
thirty cents of each $1 vou pay for the ticket is taxes. 
The railroad company is obliged to pass this along 
to you as a part of the cost of operation. In the same 
way bus companies, street railways and others en- 
gaged in carrying passengers include taxes in the 
price of tickets.—Selected. 


53 Reg. 101, Art. 117-6. 
58 Reg. 101, Art. 117-6. 
59 Sec. 117 (h). 

6 40 BTA —, No. 125. 
61 Hoey, 25 BTA 96. 
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Taxation of Employees’ Pension Trusts 


(Continued from page 151) 


tional requirement to become effective for taxable 
years beginning after December 31, 1938. The effec- 
tive date, however, was postponed for one year by 
Section 218 of the 1939 Act to permit revision of 
existing plans. 

Until the new law went into effect, pension trusts 
were exempt even though the employer has reserved 
the right to alter, amend or revoke the plan at any 
time and to discontinue all benefits upon returning 
the contributions of participating employees. On and 
after January 1, 1940, however, the trust instrument 
must make it: . 

. impossible, at any time prior to the satisfaction of all 
liabilities with respect to employees under the trust, for any 
part of the corpus or income to be (within the taxable year 
or thereafter) used for, or diverted to, purposes other than for 
the exclusive benefit of his employees...” 

The exact meaning of this amendment needs to be 
clarified by the courts, but the Regulations declare 
that it forbids diversion or use of trust funds for any 

. objects or aims not solely designed for the proper 
satisfaction of all liabilities to employees covered by 
the trust.” This does not mean, however, that all 
power to modify or terminate rights of employees 
covered by the trust must be surrendered. 

On the other hand, transferring benefits from older 
to younger employees or from one class to another is 
forbidden if it would assist the employer directly by 
reducing present pension contributions or indirectly 
by attracting greater loyalty. Whether or not such 
changes could be undertaken for other reasons is still 
unsettled. 

While Section 165 forbids diversion of pension trust 
funds prior to the satisfaction of all “liabilities” to 
employees, it does not define this term. The Regula- 
tions state that the word “liabilities” was intended to 
include both fixed and contingent obligations even 
though the latter may be regarded as gratuities and 
not legally enforcible against the employer."® 


Taxation of Pensions 


Although the amounts contributed by the employer 
represent additional compensation, they do not con- 
stitute taxable income to the employees benefited 
until distributed or made available. Basing its deci- 
sion partly on this lenient attitude of Congress, a 
Federal District Court in California recently upheld 
the Commissioner in refusing to grant a refund to 
a pensioned employee who reported and paid tax on 
his pension four years after it first became available. 
The fact that the employer’s records were examined 
in connection with litigation over the taxable status 
of the pension fund does not relieve a pensioner from 
reporting the correct amount of income in the proper 
vear.?" 

Under the present rule, a pensioned employee may 
be taxed on an “unrealized gain” if he receives a lump 


Art. 165-1 (b) (2) (e) (incl. p. 409-411, Reg. 101. 

* Asher v. Welch, (1939) 39-1 uste { 9279. 
_'' Durkee v. Welch, (1931) 49 F. (2d) 339; Olstad v. Com., (1935) 
32 BTA 670; I. T. 2657, XI-2 CB 55; G. C. M. 4875, VII-2 CB 137. 


® Altman, ‘‘Pension Trusts for Key Men,’’ 15 Tax Magazine, 324, 
(June, 1937). 
”™G. C. M. 14593, CB XIV-1, 30; Montgomery, “Federal Income 


Tax Handbook , aP (35. 
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sum settlement in securities whose value has increased 
between the date of purchase and the date of dis- 
tributions. Ordinarily, a gain is not taxable unless 
“realized” through the sale or exchange of assets. 
Section 165 provides for taxation of the beneficiary of 
a pension trust “. .. on the amount actually distrib- 
uted or made available . . . to the extent that it 
exceeds the amounts paid in by him.” Unrealized 
losses, on the other hand, are not deductible in the 
year of distribution.*® 

No express provision is made in the Act or Regula- 
tions for taxation of annuities paid by insurance com- 
panies under policies purchased by a pension trust. 
Section 22(b)(2) taxes annuities to a limited extent, 
but the rule exempting everything in excess of 3 per 
cent of the consideration paid for an annuity until the 
full amount of premiums has been returned apparently 
does not apply.?® If Section 165 is applicable, then the 
pensioner probably receives no taxable income until 
his contributions have been repaid in full. This, in 
common with other aspects of pension trusts, needs 
further clarification. 

One ruling defining “annuities” states that a pen- 
sion received solely for past services without any 
other consideration moving to the grantor is taxable 
in full as compensation for past services.2? While 
this was not intended as an interpretation of Section 
165, it may apply by analogy to annuities purchased 
under a non-contributory plan financed entirely by the 
employer. A definite ruling is necessary, however, 
before this question can be finally settled. 


Just Published... 


PROFIT SHARING 
AND 


PENSION PLANS 


By C. Morton Winslow 
and K. Raymond Clark 


Here at last is a timely new CCH book which not 
only makes available practical and correlated infor- 
mation on the formulation of profit sharing and 
pension plans but, in addition, carefully analyzes the 
relationship of federal tax laws with such plans. 


Widespread interest in the operation of these plans 
and their bearing upon taxes, labor relations and em- 
ployee morale makes this searching examination one 
of significance and importance to every employer. 


The book is conveniently arranged in two main 
divisions: One, discussing various types of pension 
and profit sharing plans, including illustration of their 
tax effect, suggestions for planning, and resumes of 
specimen plans; the other, presenting federal tax laws 
affecting pension, profit sharing, and stock bonus 
plans, and their interpretation. 
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INTERPRETATIONS 





DEPARTMENTAL 


U. S. Supreme Court 


Bank Deposits—Ad Valorem Tax—Constitutionality—A 
provision of the Kentucky Statutes (Sec. 4019) which imposes 
on its citizens an annual ad valorem tax on their deposits 
in banks outside Kentucky at the rate of fifty cents per hun- 
dred dollars, and at the same time imposes on their deposits 
in banks located within Kentucky a similar ad valorem tax 
at the rate of ten cents per hundred dollars is not repugnant 
to the due process, equal protection, and privileges and im- 
munities clauses of the Fourteenth Amendment of the Con- 
stitution of the United States—U. S. Supreme Court, in 
Madden, Exr. v. Commonwealth of Kentucky. No. 92, October 
Term, 1939. 


Cemetery Lots—March 1, 1913, Value——The March 1, 1913, 
value of cemetery lots, as determined by the Board and af- 
firmed by the Seventh Circuit, is sustained. In sustaining the 
Board the Seventh Circuit overruled the taxpayer’s contention 
that the value should be based on the retail sales on or about 
March 1, 1913. It also overruled the Commissioner’s method 
of using the selling price less 
discount for years required to 
realize the selling price. It 
held that in connection with 
these two methods consider- 
ation should be given to the 
cost of acquisition of the cem- 
etery, the location, age, size 
and topography, state of de- 
velopment, existence of com- 
peting cemeteries, clientele, 
trend of population § served, 
annual net earnings, and other 
related matters. Affirming de- 
cision of the Circuit Court of 
Appeals for the Seventh Circuit, 39-2 ustc 9 9570, 105 Fed. 
(2d) 238, which affirmed Board of Tax Appeals memorandum 
decision, CCH Dec. 10,086-A, reported at 402 CCH § 697.4699. 
—U. S. Supreme Court, in Montrose Cemetery Co. v. Commis- 
stoner of Internal Revenue. No. 370, October Term, 1939. 


City Sales Tax—Foreign Corporations—Salesmen’s Orders. 
—The sales of adding and calculating machines in New York 
City through the solicitation of orders by salesmen, which 
orders are subject to acceptance at the home office of the 
manufacturing company outside the state and are to be filled 
from outside the state and delivered directly to purchasers in 
the city, are subject to a city sales tax.—U. S. Supreme Court, 
in McGoldrick v. Felt & Tarrant Manufacturing Co.; McGold- 
rick v. A. H. DuGrenier, Inc. Nos. 45 and 474, October Term, 
1939. 


City Sales Tax—Sales of Coal Shipped into State—The 
sale of coal which moves from a mine located in Pennsylvania 
to points of delivery in New York City, pursuant to contracts 
entered into in New York City, is subject to a city sales tax 
in New York City. Such tax does not discriminate against 
interstate commerce. 


] 


In answer to many inquiries concerning the scope 
of this department, we remind our readers that all 
federal and state tax decisions of the U. S. Supreme 
Court are reported as issued. However in the case 
of lower courts, the Board of Tax Appeals and the 
Bureau of Internal Revenue, space permits the in- 
clusion of only the more significant interpretations. 


° 
€ 


A tax imposed on the sale or purchase of goods at the 
end of an interstate journey is not distinguishable from a tax 
upon the property itself, which is valid. No distinction can 
be supported between sales made pursuant to contracts for 
delivery of goods interstate and those made without such 
contracts. The tax is not levied by the state of the seller 
upon interstate and intrastate sales, without apportionment, 
but upon a local activity, delivery of goods within the city. 
—U. S. Supreme Court, in McGoldrick v. Berwind-White Coal 
Mining Co. No. 475, October Term, 1939. 


Estate Tax.—Gross estate of a decedent includes property 
transferred by him by inter vivos trust where the agreement 
of transfer provided that the trust property should become 
that of the grantor if the beneficiary should predecease the 
grantor. Where the beneficiary survives the grantor the 
trust property is included in the grantor’s gross estate as < 
transfer “intended to take effect in possession and enjoymen 
at or after his death” by reason of the reversionary interest 
which he retained. Klein v. 
U. S. 2 ustc J 706, 285 VU. S. 
231, followed. The distinctions 
made in Helvering v. St. Louis 
Trust Co., 36-1 ustc § 9005, 
296 U. S. 39, are rejected. 
Two dissents. Reversing Cir- 
cuit Court of Appeals, Sixth 
Circuit (Hallock), 39-1 wstc 
{ 9377, which affirmed 34 BTA 
575, CCH Dec. 9407; reversing 
Circuit Court of Appeals, Third 
Circuit (Cassell), 39-1 wstc 
{ 9460, 103 Fed. (2d) 834 which 
affirmed District Court; and af- 
firming Circuit Court of Appeals, Second Circuit (Bryant), 
which affirmed, without written opinion, 36 BTA 669, CCH 
Dec. 9780.—U. S. Supreme Court, in Guy T. Helvering, Coi- 
missioner of Internal Revenue v. Mary Q. Hallock and Central 
United National Bank of Cleveland; Same v. Mary Q. Hallock, 
Exrx., Estate of Henry Hallock, Deceased; Same v. S. H. 
Squire, Supt. of Banks, State of Ohio, etc.; Walter J. Rothensies, 
Coilector of Internal Revenue, First Dist. of Pennsylvania < 
Linford B. Cassell, Surviving Exr., Will of George F. Uber, 
Deceased; Waldo G. Bryant and Ida Bryant, Exrs., Estate of 
IValdo C. Bryant, Deceased v. Guy T. Helvering, Commissioner 
of Internal Revenue. Nos. 110-112, 183 and 399. October Term, 
1939. 


> ® 


Estate Tax—Gross Estate—Property Passing under Powers 
oi Appointment.—The powers of appointment exercised by 
the decedent under the trust and will of her father were 
general powers within the meaning of Sec. 302 (f), 1926 
Act, so that the property passing thereunder was includible 
in the gross estate of the decedent who died May 3, 1933. 
She could have appointed to her estate or to her creditors. 
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The regulations have provided that such a power is within 
the purview of the statute, and “with these regulations out- 
standing Congress has several times reénacted Sec. 302 (f), 
and has thus adopted the administrative construction,” as 
have several federal courts. “Assuming that the trustees 
could withhold the appointed property from an appointee, we 
think the property must still be held general.” The effect 
of state law (here, Wisconsin) is to create interests and 
rights. “The federal revenue acts designate what interests or 
rights, so created, shall be taxed.” 

Affirming decision of the Circuit Court of Appeals for the 
Seventh Circuit, 39-1 ustc J 9487, 103 Fed. (2d) 636, which 
afirmed Board of Tax Appeals decision, 36 BTA 588, CCH 
Dec. 9763, reported at 403 CCH f 3463.10 and 3463.221.— 
U. S. Supreme Court, in J. Earl Morgan, Exr., Estate of 
Elizabeth S. Morgan, Deceased v. Commissioner of Internal 
Revenue. No. 210, October Term, 1939. 


Gross Earnings Tax—Railroads—Apportionment Formula. 
—The formula used by Minnesota, based upon revenue 
freight car miles, in imposing a tax on gross earnings arising 
out of debits and credits for the exchange of freight cars 
with other railroads is constitutional. The fact that the 
apportionment may not result in mathematical exactitude is 
not a constitutional defect.—U. S. Supreme Court, in //linois 
Central Railroad Co. v. State of Minnesota. No. 222, October 
Term, 1939. 


Interstate Commerce—State Gasoline Tax.—A tax imposed 
by the State of Arkansas upon gasoline in fuel and storage tanks 
of busses entering the state is held illegal. Although a state 
is empowered to charge reasonable compensation for the use 
of its highways, it may not directly burden interstate com- 
merce. A tax on gasoline brought into the state without 
regard to the amount to be used therein has no reasonable 
relationship to compensation for use of the highways. Aff’g 
101 Fed. (2d) 572.—U. S. Supreme Court, in McCarroll v. 
Dixie Greyhound Lines, Inc. No. 138, October Term, 1939. 


Recovery of Taxes—Interest.—In an action to recover taxes 
wrongfully collected by the State of Kansas from an in- 
competent Indian ward of the Federal Government, no interest 
may be recovered from the state, in the absence of a pro- 
vision therefor in the treaty upon which the action is based, 
when the wrongful collection was prolonged for eight years 
through the negligence of the Federal Government and when 
the laws of the state provide that no interest could have been 
recovered by its own citizens under similar circumstances.— 
U. S. Supreme Court, in Board of County Commissioners, 
Jackson County, Kansas v. United States. No. 14, October 
Term, 1939. 


Separation Trust—Taxability of Income to Grantor.—A 
trust was created by the taxpayer a few years before divorce, 
while the spouses were separated, and in settlement of a 
separate maintenance suit. On the wife’s suit for divorce a 
property settlement was agreed upon, which included the 
trust. Under the trust, the wife was to receive $600 a month 
tor life, the balance of the income to go to taxpayer. It is 
held that trust income is taxable to the husband in 1933. The 
court finds that there is no clear and convincing proof that 
Iowa law and the trust have given the husband a_ full 
discharge and left no continuing obligation on him. There 
is nothing to remove the case from the rule in Douglas v. 
Villcuts, 36-1 ustc § 9002, 296 U. S. 1. One dissent. 

Reversing Circuit Court of Appeals for the Eighth Circuit, 
39-1_uste $9500, 103 Fed. (2d) 702, which reversed Board 
of Tax Appeals memorandum decision, reported as CCH 
Dec. 9953-A.—U. S. Supreme Court, in Guy T. Helvering v. 
PIV. Fitch. No. 243, October Term, 1939. 


Appellate and Lower Courts 


Capital Stock Tax—Amendment of Declared Value.— 
Where taxpayer filed a capital stock tax return for the year 
ended June 30, 1933, on August 22, 1933, in which it made 
a certain declaration of value of its capital stock, it was en- 
titled to amend such value by a second return filed within the 
Prescribed time as extended. U. S. Court of Claims, in Western 
Fruit Express Co. v. United States. No. 43270. 


Capital Stock Tax—Doing Business.—The court finds that 
taxpayer was doing business for the taxable periods involved, 
iaving transacted business of a substantial nature for the 
benefit and profit of its only stockholder, another corpora- 
tion.—U. §S. District Court, Eastern Dist. of Virginia, Norfolk 
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Division, in Seaboard Bay Line Co. v. J. C. Noel, Collector of 
Internal Revenue. At Law, No. 5086. 


Dues and Initiation Fees Taxes.—Fees charged for playing 
golf are “dues” within the purview of Sec. 413 of the 1928 
Act, where those members who desired to play golf might 
obtain the privilege of doing so by the payment of a special 
annual golf fee. Hardt v. McLaughlin, 36-2 ustc { 9468, fol- 
lowed.—U. S. District Court, Eastern Dist. of Pennsylvania, 
in Merion Cricket Club v. United States. Civil Action, No. 169. 


Estate Tax—Gross Estate—Power to Alter.—The settlor 
of a trust reserved power to alter absolutely revoke or annul, 
and to declare other uses. By a later instrument he re- 
leased the right of revocation, with a proviso that no other 
rights should be affected. It is held that the power to alter 
was retained, and that the corpus of the trust was includible 
in the gross estate of the decedent who died June 3, 1935. 

Affirming Board of Tax Appeals decision, 40 BTA 330, 
CCH Dec. 10,787, reported at 403 CCH { 3440.202.—U. S. 
Circuit Court of Appeals, Third Circuit, in Estate of Sidney 
F. Taylor, Deceased, Fidelity-Philadelphia Trust Co., Robert 
L. Montgomery and George F. Tyler, Exrs. v. Commissioner 
of Internal Revenue. No. 7239, October Term, 1939. 


Excise Tax on Toilet Preparations—Sale Price.—The peti- 
tioners not having proved that they bore the burden of the 
tax on toilet preparations due under Secs. 603 and 619 of 
the 1932 Act, pursuant to Sec. 621(d) of the Act, recovery 
sought in this suit based on a different sales price is denied. 
The bare testimony of an officer of one of the petitioners 
did not meet the burden of proof resting on petitioners.—U. S. 
District Court, Southern Dist. of Ohio, Western Division, in 
The Andrew Jergens Co., John H. Woodbury, Inc., and Jergens- 
Woodbury Sales Corp. v. Thomas J. Conner, Individually and 
as Collector of Internal Revenue, First Dist. of Ohio. No. 5193, 
at Law. 


Gift Tax—Valuation of Life Insurance Policies.—The value 
of life insurance policies made the subject of gifts is the 
cash surrender value thereof at the time of the gifts, rather 
than the cost of acquiring such policies new at that time. 

Affirming Board of Tax Appeals memorandum decision 
reported as CCH Dec. 10,774-G.—U. S. Circuit Court of 
Appeals, Fourth Circuit, in Guy T. Helvering, Commissioner of 
Internal Revenue v. John Stewart Bryan. No. 4582. 


Nonresident Aliens—Partnership Income from Source out- 
side United States—During 1917, 1918, and 1919, plaintiff, 
a nonresident alien, was a member of two partnerships operat- 
ing in this country. Part of the income of such partnerships 
was from sources without the United States. Where it 
appears that Congress intended that partnership income 
should be treated as though received by the partners indi- 
vidually, plaintiff's proportionate share of the partnership 
income from sources without the United States should be 
treated as though received by him directly, and not through 
the conduct of the partnership. Accordingly, plaintiff's pro- 
portionate share of such income should be excluded in com- 
puting his income.—U. S. Court of Claims, in John Craik v. 
United States. No. M-79. 


Processing Tax Refunds—Jurisdiction of Board of Review. 
—The amount sought to be recovered in this action represents 
taxes paid for processing hogs for customers at a charge or 
fee, and the Board of Review had no jurisdiction to review 
the Commissioner’s disallowance of the claim. “The Board 
of Review was given jurisdiction to review only claims of 
taxpayers who paid processing taxes upon the processing of 
— used in their own business.” Dissenting opinion 
filed. 

Affirming Processing Tax Board of Review decision re- 
ported at 391 CCH { 0698.—U. S. Circuit Court of Appeals, 
Fifth Circuit, in Arabi Packing Co., Inc. v. Commissioner of 
Internal Revenue. No. 9099. 


Stamp Tax—Participation Certificates.— Where certain 
certificates of participation issued by the petitioner created 
no corporate liability beyond that of a fiduciary, and were 
in such form as negatived the idea that they were corporate 
securities, it is held that such certificates were not subject to 
the stamp tax imposed by Sch. A-1, Title VIII, 1926 Act.— 
U. S. District Court at Chattanooga, Tenn., in American Trust 
and Banking Co. v. United States. No. 2074 at Law. 


Stamp Tax on Stock Transfers.—Where, in consideration 
of loans to, or advances for, a corporation, individuals were 
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given an option to purchase taxpayer’s stock within a certain 
period, such options (unexercised) were taxable as “agree- 
ments to sell” under Sec. A-3, 1926 Act. 

Where purchasers of stock had no right to receive the stock 
but it was to be issued to voting trustees who gave voting 
trust certificates to the purchasers, the purchasers bought 
only an equitable interest in the stock which they at no time 
transferred. There was no transfer of legal title by the pur- 
chasers to the trustees because they had no legal title to 
transfer. 

There was no tax on a transfer by the trustees of a right 
to receive voting trust certificates as they had no equitable 
title to the stock (such title being répresented by the voting 
trust certificates) and since they had no right to receive the 
equitable interest they did not transfer any right to receive 
the voting trust certificates. 

Modifying as to the first issue and otherwise affirming 
District Court decision, 39-1 ustc J 9285.—U. S. Circuit Court 
of Appeals, Ninth Circuit, in J. IV. Maloney, Collector of 
Internal Revenue, Portland, Ore. v. Portland Associates, Inc. 
No. 9197, 

Statute of Limitations—Funds on Deposit with Third Par- 
ties—The time for collection by the government of income 
taxes for the year 1928 having been extended by waivers, this 
action, brought within the time as extended, is timely. The 
government had a prior lien on the proceeds from the sale 
of trade marks by taxpayer which proceeds were held by a 
bank and the court directs application of the deposited funds 
to payment of the government’s claim.—U. S. District Court, 
Southern Dist. of N. Y., in United States v. L. P. Larson, Jr., 
Co. (Ill. Corp.), L. P. Larson, Jr., Co. (R. I. Corp.), Newport 
Products Co., L. P. Larson, Jr., National City Bank of N. Y., 
William Wrigley, Jr., Co., Robert H. Kammler, Nominee and 
Trustee for William Wrigley, Jr., Co., and Laurence A. Janney. 
E. 85-368. 


Stock Loss Reacquired—Deductibility—In 1925 and 1926, 
petitioner bought certain stock in lots and sold it at a loss 
on December 16, 1932. Three and one-half months later he 
reacquired the stock. On the evidence it is held that the loss 
in 1932 was deductible as representing a “transaction entered 
into for profit.” His original purchase was prima facie evi- 
dence of his intent to profit, and “nothing in the record tends 
to disprove the intention so established.” 

On May 29, 1924, petitioner executed a trust instrument 
which provided that a guaranteed amount of net income 
should be paid to his wife for life, in consideration of the 
release of her dower interest in his estate or property. Two 
days later the wife filed a libel for divorce in a Pennsylvania 
court, and on December 23, 1924, was granted an absolute 
divorce without any provision for property settlement or 
alimony. It is held that the promise to pay by way of 
guaranty affords a valid ground for taxing the income of the 
trust to the grantor. 

Reversing, on the first issue, and affirming, on the second 
issue, Board of Tax Appeals decision, 39 BTA 400, CCH 
Dec. 10,595, reported at 401 CCH {195.8721 and 402 CCH 
7 1157.03.—U. S. Circuit Court of Appeals, Third Circuit, in 
E. T. Weir v. Commissioner of Internal Revenue. No. 7219, 
October Term, 1939. 

Trust for Divorced Wife—Grantor’s Taxability—Wbhere 
husband and wife, separated and lived apart, in contemplation 
and anticipation of a divorce later obtained, and the husband, 
desiring to make provision for her maintenance and support 
so long as she should live, upon her agreement to accept the 
same in satisfaction of any and all claims that she might have 
against him or his estate, entered into an agreement with her 
to that effect, settling all property rights between them, and in 
furtherance of the agreement also created a trust in her favor 
to help satisfy and discharge his obligation to her, it is held 
that the income provided for her in the agreement and in the 
trust so created for her is taxable to him (1932 and 1933), 
since it discharges his duty and obligation made specific by 
his agreement to support her during her natural life. 

Affirming Board of Tax Appeals decision, 39 BTA 553, 
CCH Dec. 10,615, reported at 401 CCH {198.0472 and 402 
CCH {§ 1157.03.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Robert Barbour v. Commissioner of Internal Revenue, 
No. 7204, October Term, 1939. 


Trust v. Association—“Doing Business.”—It is held that 
the trust in question is an association taxable as a corporation 
under the 1936 Act, being an association of individuals bound 
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together by a declaration of trust for the purpose of owning, 
operating, and disposing of property in the same manner that 
a corporation would engage in the business of owning and 
operating real estate as a business venture. 

The trust was “doing business” during the period, July 1, 
1932, to June 30, 1936, so as to be subject to capital stock 
tax.—U. S. District Court, Dist. of Massachusetts, in Herberi 
M. Sears, Richard D. Sears, Jr., and Philip Mason Sears, 
Trustees, F. R. Sears Real Estate Trust v. Thomas B. Hassett. 
Acting Collector of Internal Revenue; Herbert M. Sears, Richard 
D. Sears, Jr., and Philip Mason Sears, Trustees, F. R. Sears 
Real Estate Trust v. United States. Civil Action Nos. 103 
and 205. 


Worthless Stocks.—Stocks of the Sahoff Bldg. Co., Inc. 
(a New York corporation in the realty business) became 
worthless in 1933 when its real and personal properties were 
sold at public auction and the proceeds applied on obligations 
of the corporation. Following de Coppet et al. v. Helvering, 
403 CCH 9190, taxpayer’s claimed loss in 1933 for worth- 
lessness of the stock of the Continental Corp. is denied where 
the corporation and the Continental Bank and Trust Co. of 
New York were in fact one entity. Accordingly, the claimed 
loss can be ascertained and deducted only when the stock 
in the entire unit is sold or otherwise disposed of.—U. S. Dis- 
trict Court, Southern Dist. of New York, in Paul Moore v. 
James J. Hoey, Collector of Internal Revenue. Law 69-296. 


Board of Tax Appeals 


Bad Debt Deduction—Collateral—Commissioner’s disal- 
lowance of a bad debt deduction for 1934 is sustained. An 
individual who was indebted to taxpayers’ partnership as- 
signed to it as collateral for debts owing it, a $40,000 mort- 
gage executed by his wife which the debtor had acquired from 
the mortgagee. In-September, 1934, at an auction sale of the 
collateral held by the partnership for the debtor’s obligation 
the partnership bid in the mortgage for $40,000. Opinion 
of counsel later indicated that there was doubt as to the 
enforceability of the mortgage. On December 29, 1934, the 
mortgage was charged off on the books of the partnership 
and claimed as a bad debt deduction in its 1934 return. It is 
held that prior to 1934 the mortgage ceased to be a valid 
obligation of the maker and that her husband never had an 
assignable interest in it. Hence, by bidding in the mortgage 
the partnership did not acquire an indebtedness due it from 
the debtor’s wife. Evidence failed to establish that this debt 
became worthless in 1934 to the extent of the $40,000 here 
involved.—Ernest Iselin, Jr., v. Commissioner (Two Cases); 
John J. Rudolf v. Commissioner; Estate of Adrian Iselin, De- 
ceased, Louise M. Iselin and Ernest Iselin, Jr., Exrs. v. Com- 
missioner, Decision 10,975-A [CCH]; Dockets 92026-92029. 
Memorandum opinion. 


Bonds Exchanged for Bonds of Same Corporation—Gain 
or Loss.—Petitioners exchanged bonds for bonds of the same 
corporation. It is held that section 112(b)(1), of the 1934 
Act, requires recognition of gain or loss on the transaction 
and section 112(b)(2), providing for nonrecognition of gain 
or loss on exchange of common stock for common stock, or 
preferred stock for preferred stock in the same corporation, 
does not control and does not apply to an exchange of bonds 
for bonds of the same corporation.—IValter H. Field v. Com- 
missioner; Viola W. Field v. Commissioner, Decision 10,974 
[CCH]; Dockets 92355, 92453. 41 BTA —, No. 26. 


Business Expense—Payment to Employee’s Widow.—In 
1928 petitioner, in order to retain the services of a valuable 
employee, agreed, in addition to the compensation he was 
then receiving for his services, to pay to his widow after his 
death $12,000 per year from the net earnings attributable to 
its St. Louis office. It is held that the payment made to 
the widow in 1934 under the terms of the agreement was an 
ordinary and necessary expense paid or incurred during the 
taxable year in connection with petitioner’s business and 1s 
deductible from gross income. 

Mellott dissents, without written opinion. Harron concurs, 
with opinion to the effect that the amount is deductible as 4 
business expense, not as additional compensation for the past 
services of the employee but on the ground that it is a pension 
paid to the widow of an employee—Seavey & Flarshewm 
Brokerage Co. v. Commissioner, Decision 10,978 [CCH]; 


Docket 91618. 41 BTA —, No. 30. 
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Cancellation of Indebtedness—Gain Realized—Transferee’s 
Liability—In connection with an agreement wherein certain 
individuals were to buy stock, the lessor of petitioner’s trans- 
feror cancelled an indebtedness for unpaid rent. At such 
time, petitioner’s transferor was fully solvent and the .can- 
cellation served merely to reduce its liabilities. It is held 
that petitioner’s transferor realized income as a result of 
such cancellation, petitioner having stipulated its liability as 
transferee for the tax due thereon —Model Laundry, Inc. v. 


Commissioner, Decision 10,967-A [CCH]; Docket 93493. 
Memorandum opinion. 


Capital Loss Limitation—Mortgagor’s Conveyance in Con- 
sideration of Cancellation of Indebtedness.—In January, 1926, 
petitioner purchased certain real estate in the City of Chicago, 
paying part cash therefor and executing a purchase money 
mortgage for the balance. In 1934, pursuant to an agree- 
ment with the mortgagee, the petitioner quitclaimed the 
property to the mortgagee in consideration of the cancella- 
tion of his mortgage indebtedness and the full release of his 
liability thereunder. It is held that the conveyance by peti- 
tioner of the property to the mortgagee in consideration 
for the cancellation of the mortgaged indebtedness and the 
full release of petitioner’s liability thereunder was a sale or 
exchange of capital assets within the meaning of section 117, 
Revenue Act of 1934 and the deductible loss is limited by the 
provisions of section 117 (d) of that Act—A. G. Joseph v. 
Commissioner, Decision 10,966-A [CCH]; Docket 91580. 
\emorandum opinion. 


Deductions—Investment Loss.—Loss deduction is allowed 
in 1934 where, although the amount was not characterized 

a “bad debt” on the return, the petitioner abandoned his 
investment in the Oceana County Livestock Co. (Mich.). 
The Board holds that the evidence is sufficient to show that 
the petitioner became convinced in 1934 that his debt was 
then uncollectible and was justified in forming such conclu- 
sions.—Maynard H. Stuart v. Commissioner, Decision 10,967-C 
[CCH]; Docket 91569. Siccncanaaian opinion. 


Deficiency and Overassessment under Separate Provisions 
of Title I, 1936 Act—Jurisdiction The normal corporate tax 
and undistributed profits tax under the Revenue Act of 1936, 
both being imposed by provisions of Title I of the Act, are 
held to be income taxes. Where the respondent determined 
a deficiency in normal tax and an overassessment of a greater 
amount of undistributed profits tax, both under the same 
title, and the net result is the determination of an overassess- 
ment of income tax, a petition based on such determination 
is not within our jurisdiction—Union Telephone Co. v. Com- 


oo Decision 10,969 [CCH]; Docket 99820. 41 BTA —, 
No. 21. 


Depreciation—Transferor’s Basis.—Petitioners issued all 
their capital stock to R. W. Briggs & Co. in exchange for a 
portion of the latter’s machinery and equipment. The ex- 
changes were made pursuant to contracts between R. W. 
Briggs & Co. and its superintendents whereby the superin- 
tendents were entitled to acquire a 45 percent interest in the 
business out of profits. The depreciable assets were exchanged 
at a value in excess of their value on the books of R. W. 
Briggs & Co. It is held that nontaxable exchanges occurred 
between R. W. Briggs & Co. and each of these petitioners, 
and the basis for depreciation is the same as it would be in 
the hands of the transferor.—Briggs-Darby Construction Co. 
etal. v. Commissioner, Decision 10,967 [CCH]; Dockets 90595- 
397. 41 BTA —, No. 19. 


Depreciation of Printing Presses—Bad Debt Deduction of 
Advance to Wholly-owned Subsidiary.—(1) Depreciation on 
new printing presses, allowed at the rate of 62%4 percent by 
Commissioner, is approved, petitioner having introduced no 
evidence in support of its claim for 15 percent for the first 
taxable period and 20 percent for the second taxable period. 
(2) Bad debt deduction for advances to a wholly-owned 
subsidiary is disallowed where the evidence shows that the 
capital of the subsidiary was impaired in the taxable years, 
but in neither year does it appear that the assets of the com- 
Pany were insufficient to cover partially all the liabilities 
except capital and surplus.—Ainger Printing Co. v. Commis- 
Stoner, Decision 10,961-C [CCH]; Docket 95470. Memorandum 


Opinion. 


INTERPRETATIONS 


191 





Distribution of Taxable and Nontaxable Income—Divi- 
dend Credit—During 1935 the estate received taxable and 
nontaxable income and distributed part of its total income to 
beneficiaries. The respondent held that the distribution was 
made ratably from the taxable income and the nontaxable 
income, available for distribution and disallowed the deduc- 
tion from the taxable income of such part of the distribution 
as came from the nontaxable income. It is held that the 
estate is not entitled to the deduction of such part of the 
distribution as came from the nontaxable income. It is held, 
further, that since the distribution of the taxable income was 
in part from dividends received from domestic corporations 
the petitioner’s dividend credit must be reduced by the 
amount of such distribution.—Estate of Richard E. Traiser, 
John Abbot, Exr. v. Commissioner, Decision 10,984 [CCH]; 
Docket 91958. 41 BTA —, No. 36. 


Donor of Stock Not Taxable on Dividends.—In 1927 and 
in 1929 the decedent informed his wife, his son, and his 
daughter that he was making gifts to them of certain shares 
of stock of the International Petroleum Co., Ltd. They 
accepted the gifts. The decedent deposited the certificates 
for the shares in envelopes marked as the private property 
of each, which were kept in two safe deposit boxes to which 
the decedent, his wife, and his daughter had access. Divi- 
dends received on the donated stock were collected by the 
decedent and deposited in a joint bank account maintained by 
himself and wife. The son and the daughter were paid such 
part of the dividends as they desired to receive. In 1931 the 
son and the daughter gave the decedent permission to use 
some of their shares as additional collateral on a loan owed 
by the decedent to a bank. They also permitted him to use 
such portion of the dividends as he might need to use. When 
the collateral was released by the bank the certificates were 
replaced in the envelopes containing other private property 
of the son and the daughter. In their income tax returns the 
donees accounted for the dividends paid upon their shares of 
stock. It is held that the gifts made in 1927 and in 1929 were 
absolute gifts, and that the decedent was not liable to income 
tax in respect of the dividends paid on the donated shares.— 
Estate of Lorenzo W. Swope, Deceased, The Colonial Trust Co., 
and Blanche A. Swope, Exrs. v. Commissioner, Decision 10,981 
[CCH]; Docket 93648. 41 BTA —, No. 33. 


Estate Tax—Contemplation of Death.—Neither a transfer 
in trust in 1927 nor a relinquishment of a power to revoke 
the trust in 1929 were in contemplation of death nor was the 
transfer one to take effect at or after death. Decedent died 
in 1936 at the age of 92 years. He was in good health at the 
time of the transfer and the relinquishment was motivated by 
a desire to secure proper management of his property and 
the motive for the release of his power of revocation was to 
render the interest of his daughter, a beneficiary in the trust, 
unconditional. The trust was not includible on the ground 
that decedent retained an interest in the income of the trust 
since it was created before enactment of the provision making 
such trusts includible—Chase National Bank of the City of 
New York, Trustee under Indenture of Trust Dated April 5, 
1937, Made by Theodore Faxton Gardner v. Commissioner, 
Decision 10,975-D [CCH]; Docket 91703. Memorandum 


opinion. 


Estate Tax—Trust Income Use to Discharge Obligations 
—lInsurance Proceeds Used to Pay Debts.—(1) Decedent’s 
death occurred in 1933. In 1932, being heavily in debt, he 
had transferred substantially all of his property, including his 
life insurance, to a trust, the trustee being authorized to 
collect his (decedent’s) salary of $45,000 per annum and to 
use it and all other trust income to pay insurance premiums, 
to pay decedent’s wife from $14,000 to $16,000 per annum for 
family living expenses, to pay off decedent’s debts and there- 
after to divide the income between decedent and his wife. 
It is held that the value of the property transferred to the 
trust must be included in decedent’s gross estate. Value of 
stock of close corporation determined. 

(2) Trust instrument required the trustee to use the 
major portion of the proceeds of the life insurance policies to 
liquidate debts or obligations of the estate. To the extent 
that the proceeds were so used and required to be used, it 
is held that such amount constitutes a part of decedent’s gross 
estate; it is held, further, that the exclusion under section 
302 (g) of the Revenue Act of 1926 of $40,000 of the proceeds 
of insurance payable to other beneficiaries may be applied 
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only against the portion not necessary to be used in paying 
the debts of the estate—Mathilde B. Hooper, Admrx., Estate 
of James P. Hooper, Deceased v. Commissioner, Decision 10,965 
[CCH]; Docket 85776. 41 BTA —, No. 17. 


Husband and Wife Agreement—Share in Investment 
Transactions.—In March, 1935, petitioner and her husband 
entered into an oral agreement (which was reduced to writ- 
ing on May 27, 1935) whereby petitioner placed a certain 
amount of cash in his hands for stock market investments to 
be made by him, gain or losses to be shared equally each year. 
The Commissioner taxed all the gain to petitioner. Where 
no evidence is introduced to support the deficiency, only one- 
half of the gain is taxable to petitioner—Haidee S. Tenney 
v. Commissioner, Decision 10,961-E [CCH]; Docket 95251. 
Memorandum opinion. 


Loss on Abandonment of Mortgaged Property—When 
Deductible.—During the fiscal year ended February 29, 1936, 
che petitioner, not being in a position to protect its equity 
in certain property mortgaged to the New York Life Insur- 
ance Co., by resolution of its board of directors on February 
21, 1936, gave the mortgagee peaceful possession to the prop- 
erty covered by the mortgage and abandoned “any and all 
rights, title and interests which it has or might have in and 
to the said property.” A certified copy of the resolution was 
immediately forwarded to the mortgagee. Foreclasure pro- 
ceedings had been instituted by the mortgagor prior thereto, 
or on February 14, 1936. On April 27, 1937, the petitioner, 
pursuant to an order of the court, signed a master’s deed 
for the purpose of “placing of record that it has no right, title 
and interest therein.” In its income tax return for the fiscal 
year ended February 29, 1936, the petitioner claimed the 
deduction of a loss sustained upon the abandonment of the 
property. This was disallowed by the respondent upon the 
ground that the loss was not sustained until April 27, 1937, 
the date when the deed was executed. It is held that the loss 
was sustained in the fiscal year ended February 29, 1936; 
it is held, further, that the deduction of the loss is not limited 
by section 117 (d) of the Revenue Act of 1936.—Realty Oper- 
ators, Inc. v. Commissioner, Decision 10,914 [CCH]; Docket 
92387. 40 BTA —, No. 161. 


Partially Worthless Debts—Year Deductible—Where it 
does not appear that a certain note had any value at the end 
of 1933, or that the debtor’s financial condition was worse in 
the taxable year 1934 than in the preceding year, the Com- 
missioner’s disallowance of a partial debt deduction is sus- 
tained, there being no showing of his action as unreasonable 
or arbitrary.—Joe W. Scales v. Commissioner, Decision 10,967-B 
[CCH]; Docket 91075. 


Sale of Lease—Gain—Percentage Depletion.—Following 
Columbia Oil and Gas Co., 41 BTA —, No. 7 [402 CCH § 7154], 
the Board sustains the Commissioner’s computation of gain 
from the sale of an oil lease, the cost being allocated between 
the portion sold and the portion of the economic interest re- 
tained. For purpose of limitation on percentage depletion to 
50 per cent of net income from oil property, such net income 
must be reduced by development expenditures deducted in 
computing taxable net income.—Circle Oil Co. v. Commis- 


sioner, Decision 10,967-D [CCH]; Docket 93615. Memorandum 
opinion. 


State-owned Public Utility Corporation—Taxability.— 
Under the statutes of the State of California, property owned 
by the Regents of the University of California is the property 
of the university of the State of California. All of petitioner’s 
stock was owned by the Regents in the taxable years. In 1933 
no dividends were paid on petitioner’s stock, and in 1934, 
$10,000 dividends were paid. Upon the facts, it is held, (1) 
petitioner, a public utility company, is a corporate entity 
separate from its stockholders, and it is not an agency of 
the State; (2) no income accrued to the State by virtue of 
mere ownership of stock in 1933, and none of petitioner’s 
income for 1933 is exempt from tax under section 116(d) 
of the 1932 Act; (3) while $10,000 of petitioner’s income 
accrued to the State in 1934, under the provisions of section 
116(d) of the 1934 Act, petitioner is not relieved from tax 
on this amount of its income, by section 116(d) which merely 
refunds to the State the amount by which its income was 
reduced directly because of the tax on petitioner —Bear Gulch 
Water Co. v. Commissioner, Decision 10,947 [CCH]; Docket 
87921. 40 BTA —, No. 189. 
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Alternative Tax—Long-Term Capital Gains or Losses— 
Where a taxpayer derives a net long-term capital gain and 
computes his tax under section 117(c)1, relating to alterna- 
tive taxes, the base for determining the 15 per cent limitation 
on the charitable contributions deduction provided by section 
23(0) and the earned income credit provided by section 
25(a)-3 is ‘‘net income.” 

Where a taxpayer sustains a net long-term capital loss 
and computes his tax under section 117(c)2, the base for 
determining the charitable contributions deduction is “ordj- 
nary net income,” that is, “net income” plus the amount of the 
net long-term capital loss, and the base for determining the 
earned income credit is “ordinary net income” as adjusted 
for the charitable contributions deduction.—I. T. 3345, 1940-5- 
10155 (p. 4). 


Annuities—Taxability—Where the proceeds of a single 
premium endowment policy are payable at maturity in 120 
equal monthly installments, the installments received con- 
stitute annuity payments and are taxable in accordance with 
article 22(b)-2, Regulations 86. 

I, T. 2380, (CB VI-2, 32 (1927)) distinguished.—G. C. M. 
21666, 1940-4-10148 (p. 7). 


Gift Tax—Charitable Gifts—Deductibility—B created an 
irrevocable trust to which he transferred property upon the 
conditions (1) that the income therefrom be paid to B for 
life, and (2) that upon B’s death the remainder interest in 
the trust fund be used by the trustees for the establishment 
and maintenance of the M Charitable Fund. 

Held, the present worth of the remainder interest as of the 
time of the gift is deductible under section 505(a)2(B) of the 
Revenue Act of 1932, as amended.—E. T. 15, 1940-5-10159 
(p. 13). 


Gross Income—Inclusions.—The amount received by the M 
Company from a foreign purchasing commission (acting as 
agent for a foreign country) upon execution of an agreement 
between the company and the purchasing commission does 
not constitute taxable income to the company at that time. 


—TI. T. 3349, 1940-6-10170 (p. 2). 


Income from Sources within U. S.—Pay due officers of 
the United States Army actually in the Philippine Islands 
does not become income from sources within the United 
States merely because, instead of being paid to the officer 
in the Philippine Islands, it is, for convenience, upon order 
of the payee, transmitted direct by the finance officer in the 
Philippine Islands to a bank or insurance company in the 
United States to be credited to the account of the payee.— 


I. T. 3348, 1940-6-10167 (p. 8). 


Lien of Tax.—The lien of B and C, mortgagees, on real 
estate mortgaged by A does not extend to the rents and 
profits flowing from the property. An assignment of the 
rents by the mortgagor to the mortgagees to be applied to 
back interest is inferior to a federal tax lien recorded prior 
to the assignment.—I. T. 3347, 1940-6-10166 (p. 5). 


Manufacturers’ Excise Tax—Automobile Parts or Accesso- 
ries.—Persons who manufacture or produce automobile con- 
necting rods from used or worn-out connecting rods and new 
material are manufacturers or producers within the meaning 
of section 606 of the Revenue Act of 1932, and are subject 
to tax under that section upon the sales of such connecting 
rods. 

S. T. 606 (C. B. XI-2, 476, (1932)), S. T. 648 (C. B. 
XII-1, 384 (1933)), and S. T. 812 (C. B. XIV-1, 406 (1935)) 
modified.—S. T. 896, 1940-8-10183 (p. 19). 


Worthless Stock—Loss—Deductibility—W here bank stock 
was determined to be worthless in a taxable year prior to the 
year 1938, and the stockholders, who keep their accounts and 
file their returns on the cash receipts and disbursements 
basis, paid their statutory liability (so-called double liability) 
in the year 1938, such payments constitute losses to which 
section 23(e) of the Revenue Act of 1938 applies and not 
losses within the purview of section 23(g)1 and section 
23(g)2 of that Act.—I. T. 3351, 1940-8-10178 (p. 2). 





he M 
ig as 
ment 
does 
time. 


s of 
ands 
fficer 
yrder 
1 the 


real 
and 
the 
d to 
prior 





